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to May 28, 1943, in at least five con
spicuous places in each voting pre
cinct, notice to the the effect regis
tration for the June 8th election will 
be closed on May 28, 1943. 
3. Each county clerk must prepare 
and post a list of registered electors 
as required by Section 567, Revised 
Codes of Montana, 1935. 
4. At the election of June 8, 1943, 
the polls shall be open from eight 
o'clock A. M. until six o'clock P. M. 
In precincts having less than one 
hundred electors, the polls shall be 
open from one o'clock P. M. until 
six o'clock P. M. 
5. Notices of the election of June 
8, 1943, should be prepared by the 
several clerks of the boards of county 
commissioners and mailed by them 
to the judges of election at least thirty 
days before the election, as provided 
in Section 594, Revised Codes of 
Montana, 1935. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 30 

Statutes-Statutory Construction. 

Held: Section 6 of Referendum Meas
ure No. 47 (House Bill No. 256, 
Chapter 217, Laws of Mon
tana, 1943) will prevail over Sec
tion 1, of the measure, being the 
last in numerical order. 

Honorable Sam C. Ford 
Governor of Montana 
State Capitol 
Helena, Montana 

Dear Governor Ford: 

April 1, 1943. 

In connection with Referendum 
Measure No. 47 (House Bill No. 256, 
Chapter 217, Laws of 1943), you sub
mit the following request for opinion: 

"It is provided in Section 1 of 
House Bill 256 as enacted by the re
cent legislative assembly, as follows: 

, . . and to pay the principal and 
interest in the year 1945 on State 
Highway Treasury Anticipation 
Debentures of the State of Mon
tana now outstanding .... " 
"Section 6 of said Act provides: 
• . . . provided further that out of 

the proceeds derived from the sale 
of state highway treasury anticipa
tion debentures herein provided in 
the year 1944, there shall be placed 
in the State Highway Treasury 
Anticipation Debenture Interest 
and Redemption Fund of 1939 suf
ficient moneys to pay the principal 
and interest on all 1939 state high
way treasury anticipation deben
tures now outstanding and which 
are optional for payment in the 
year 1944.' 

"Section 1 apparently should read 
'1944' instead of '1945'. Will you 
kindly advise whether or not this 
error affects the validity of the ace" 

Section 5525, Revised Codes of Mon-
tana, 1935, provides: 

"If conflicting provisions are found 
in different sections of the same chap
ter, the provisions of the section last 
in numerical order must prevail, un
less such construction is inconsistent 
with the meaning of such chapter." 

·The provisions of Section 1 and Sec-
tion 6 of the Referendum Measure are 
conflicting, but by reason of the pro
vision of the general laws of the state, 
as embodied in Section 5525, supra, 
the provisions of Section 6 must prevail 
(State v. Board of Co. Commrs. of Hill 
Co., 56 Mont. 355, 361, 185 Pac. 147; 
State ex reI. Tullock, 72 Mont. 482, 486, 
234 Pac. 277; 59 C. J. 999.) 

T am, therefore, of the opinion that 
the conflict in the two sections will not 
affect the validity of the act, and that 
the provisions of Section 6 will be con
trolling. 

Sincerely yours. 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 31 

Taxation-Gasoline Tax-Collection 
Gasoline Tax 

Held: Basic 5c tax, and additional 2~c 
tax, imposed by Referendum 
Measure 47 (House Bill No. 256, 
Laws of Montana, 1943) on 
gasoline of less than 46 degree 
Tanglianbes Baume test, can 
only be collected for gasoline 
used to propel motor vehicles on 
the public highways or streets, 
and collection is made directly 
from owner or operator of ve
hicle . 
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Honorable Sam C. Ford 
Governor of Montana 

State Capitol 
Helena, Montana 
Dear Governor Ford: 

April I, 1943. 

You have asked my opinion regarding 
the question of whom will be required 
to pay the additional two and one-half 
cents per gallon tax on motor fuel of 
less than forty-six degrees (46°) Tagli
enbes Baume gravity test, in the event 
that Referendum Measure No. 47 
(House Bill No. 256, Laws of Mon
tana, 1943) is approved by the electors 
at the election to be held on the 8th 
day of June, 1943. 

This additional tax is provided by 
Section 9 of the Bill, reading as follows: 

"For the purpose of providing ad
ditional funds for the payment of the 
interest and maturing principal of the 
state highway treasury anticipation 
debentures herein provided for every 
distributor referred to and defined in 
the gasoline license tax laws of the 
State of Montana now in effect, shall, 
from the first day of July, 1943, and 
until the thirtieth day of June, 1945, 
pay to the State Board of Equaliza
tion for deposit in the state treasury, 
an additional excise or license tax for 
the privilege of engaging in and car
rying on such business in this state 
in an amount equal to one cent (ley 
for each gal10n of gasoline or motor 
fuel of more than forty-six (46) de
gree Tanglienbes Baume gravity test, 
upon which such distributor is now 
required to pay the five (5c) cent gas
oline license or excise tax, and it is 
further provided that the State Board 
of Equalization shal1 col1ect an addi
tional license or excise tax of two 
and one-half cents (20c) per gal10n 
on motor fuel of less than forty-six 
(46) degree Tanglienbes Baume grav
tiy test, said additional or supple
mental license or excise taxes to be 
supplemental to and not in lieu of the 
five cent (5c) excise or license tax. 
It is further provided that such addi
tional excise or license taxes shal1 be 
collected or paid only during the pe
riod between July 1, 1943 and the 
30th day of June, 1945." 

Section 2381.1, Revised Codes of 
Montana, 1935, defines "gasoline" as: 

"(a) The volatile substance pro-

duced from petroleum, natural gas, 
oil shales or coal heretofore sold un
der the name of gasoline, and sold or 
used for producing motor power for 
internal combustion engines or for 
producing power for propelling motor 
vehicles; 
"(b) Any volatile product or sub
stance of not less than forty-six de
grees Tanglienbes Baume test sold 
or used for producing motor power 
for internal combustion engines or 
for producing power for propelling 
motor vehicles; 
"(c) Any other volatile substance, 
of less than forty-six degrees Tangli
enbes Baume test when actually sold 
or used to produce motor power to 
propel motor vehicles upon public 
highways or streets within the State 
of Montana." 

Subdivision (c) of said Section 2381.1, 
Revised Codes, above quoted, further 
provides the tax for the 'volatile sub
stance, therein classed as gasoline, shal1 
be collected from the owners or opera
tors of motor vehicles by the State 
Board of Equalization, and Section 
2381.23, Revised Codes of Montana, 
1935, further confines the collection of 
this tax to volatile substance of less 
than forty-six degrees Tanglienbes 
Baume test actually sold or used to pro
duce motor power to propel motor ve
hicles upon public highways or streets 
within the State of Montana. 

It is to be seen the present tax laws 
confine the five cent tax, as it applies 
to motor fuel of less than forty-six de
grees Tanglienbes Baume test to the 
fuel sold or used to produce motor 
power to propel motor vehicles upon 
public highways or streets within the 
state of Montana, and that the collec
tion is made direct by the State Board. 
of Equalization from the owners or 
operators of the motor vehicles. 

Demonstration of the fact that the 
legislature in the adoption and submis
sion of Referendum Measure No. 47 
did not contemplate any change in the 
present system of taxation is found in 
Section 9 of the measure providing the 
five cent tax shall be paid by every dis
tributor referred to and defined in the 
gasoline license tax laws of the state 
of Montana, and that the measure, in 
question, with the exception of the ad
ditional tax, in the main is a duplica
tion of the Referendum adopted by the 
people at the election held on May 5th, 
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1931, and that the initiative adopted by 
the people at the election held on 
~ ovember 8th, 1938, providing for 
highway treasury anticipation deben
tures, the vote of the people being nec
essary by reason of the indebtedness 
created. 

\\lith the premise that the measure 
under consideration does not change the 
basic five cent tax and does not con
template any change in the present 
gasoline tax system, other than the ad
ditional tax, the answer to your question 
becomes clear. It is provided the State 
Board of Equalization shall collect an 
additional license or excise tax of two 
and one-half cents (2Y,c) per gallon on 
motor fuel of less than forty-six (46) 
degree Tanglienbes Baume gravity. 

VV e b ster' sIn tern a tioilal Dictionary 
defines additional as "added. coming 
by way of addition, extra, something 
added." The term has been legally de
fined as follows: "Additional means 
given with or joined to some other and 
embraces the idea of joining or uniting 
one thing to another. so as to form an 
aggregate." Kadderly v. City of Port
land, 74 Pac. 710, 44 Ore. 118; State to 
use Baird v. Hull, 53 Miss. 626; Brooks 
v. \Nhitmore, 31 N. E. 731, 139 Mass. 
356. 

I t is therefore my opinion the basic 
five-cent tax, and the additional two 
and one-half cent tax, imposed on motor 
fuel of less than forty-six (46) degree 
Tanglienbes Baume gravity, provided in 
Referendum Measure 47, may only be 
collected when actually sold or used to 
produce motor power to propel motor 
vehicles upon public highways or streets 
within the state of Montana, and that 
the collection thereof will be made di
rectly from the owners or operators of 
such vehicles. 

Sincerely yours, 

R. B. BOTTOML Y, 
Attorney General 

Opinion No. 32. 

Unemployment Compensation Commis
sion-Legislative Assembly-Appropri
tions-Federal Monies-Trust Funds. 

Held: No specific appropriation to the 
Unemployment Compensa t ion 
Commission of federal funds 
granted to the commission for 
administrative purposes need be 
made by the legislative assembly 

of this state in order for the 
state and its officers and agencies 
to expend the funds for the pur
poses designated by the federal 
government. 

April 2, 1943. 

1Ir. Barclay Craighead, Chairman 
Unemployment Compensation 
Commission 
Helena, Montana 

Dear Mr. Craighead: 

You have presented this question: 
"Is it required that a specific ap

propriation be made by the legislature 
of federal funds granted to the State 
of Montana for a specific purpose, in 
order that the state of Montana and 
its officers and agencies may expend 
such funds for the purposes so desig
nated ?" 

Your question arises from the fact 
the Twenty-eighth Legislative Assem
bly of 1943, in House Bill 151 of the 
Laws of 1943, failed to appropriate spe
cifically to the Unemployment Compen
sation Commission for the fiscal year 
July I, 1943. to June 30,1944, all or any 
money received from the federal gov
er~n:ent for the purposes of the com
misSion. 

The Unemployment Compensation 
Commission of Montana is a state 
agency, created by Chapter 137, Laws 
of 1937. Under Section 11 of the chap
ter is the statement, "It shall be the 
duty of the commission to administer 
this act." A special fund was created 
for the administration of the law in 
Section 13 of the chapter. The com
mission expends several hundred thou
sand dollars each year in paying sal
aries. rents, supplies, and similar items. 
In the six month period from July 1, 
1941, to December 31, 1941, you have 
informed me expenditures amounted to 
$161,274.48: and the period from Janu
ary 1. 1942. to June 30, 1942, totaled 
$76,456.57 (Page 88, Report of the Un
employment Compensation Commission 
of Montana, 1942). These facts are 
particularly mentioned here for one rea
son: Almost, but not all of the moneys 
expended by the commission in the 
administration of unemployed compen
sation is furnished the commission by 
the federal government through the 
Social Security Board on budgetary 
grants submitted and approved prior to 
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