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on the board and a safe guard to pre­
vent a sale at a low price. 

r do not believe it was the intention 
of the legislature- to give the lessee the 
right to purchase at the appraised value 
in every 'case, but only in cases where 
the board of county commissioners re­
ceived an offer of purchase in conform­
ity with Section 4, Chapter 171, Laws 
of 1941-that is, at the appraised value, 
or not less than ninety per cent of the 
appraised value. It was apparently con­
templated that, where an offer was 
made of ninety per cent of the appraised 
value, or even the appraised value was 
offered, the lessee shoulld have the 
preferential right to purchase at the 
appraised value. . 

Where, however, as in the instant 
case, an offer is made of more than 
the appraised value, there is no preferen­
tial right in the lessee. The offer is not 
under the provisions of Section 4, Chap­
ter 171, Laws of 1941, and the board 
of county commissioners is not bound 
to sell to the lessee at the appraised 
value. Where such is the case, the 
board of county commissioners, may, 
under Chapter 147, at any time, re­
appraise, readvertise and offer such 
land for public sale under the provisions 
of Section 1, Chapter 171, Laws of 
1941. 

Hence, under the facts given, I am 
of the opinion the board of county 
commissioners has the right, under 
Chapter 147, Laws of 1943, to re­
appraise the land and advertise and offer 
the same to be sold at public auction. 
The intent of the law is that at such sale, 
no sale shall be made for a price less 
than the fair market value. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 28. 

Fire Department Relief Association­
Disability Fund-Taxation. 

Held: Where the balance in a fire de­
partment relief association fund 
is not in an amount of less than 
one per cent of the taxable val­
uation of the taxable property 
in a city, town or municipality, 
no tax levy may be made by the 
proper authority under the pro­
visions of Section 5119, Revised 
Codes of Montana, 1935, as 

amended by Chapter 43, Laws 
of 1939, for the purpose of the 
relief association. 

:March 30, 1943. 
Mr. John ]. Holmes 
State Auditor, Ex Officio Insurance 

Commissioner 
State Capitol 
Helena, Montana 

Dear :Mr. Holmes: 

You have requested my o Pill iOn rel­
atiYC to the operation of Section 5119, 
Revised Codes of Montana, 1935, as 
amended by Chapter 43, Laws of 1939. 

Section 5119, as amended, provides 
in substance for maintaining a balance 
in the fireman's disability and insurance 
fund of an amount equal to one per 
cent of the taxable valuation of the 
city, town or municipality where the 
relief association is located. It further 
provides that, in the event the balance 
in the said fund shall contain an amount 
less than one per cent of the taxable 
valuation of taxable property within 
the city, town or municipality, the 
proper authority shall annually levy 
a special tax of not to exceed one mill 
on the dollar of the taxable valuation of 
all taxable property of the locality. 

The balance in the fire department 
relief association fund in question is, 
at the present time, in an amount of 
$10,000. The taxable valuation of the 
city in which the relief association is 
located is $590,000. You inquire whether 
or not the proper authority should make 
a tax levy of one mill, as provided by 
Section 5119, as amended, for the pur­
pose set forth in the act. 

Under the facts given. it appears the 
proper authority would not be justified 
in making a tax levy of one mill for 
the purpose of maintaining a balance in 
the relief association fund. A levy of 
one mill on the dollar may be made 
under the act where the balance in the 
fund is in an amount less than one 
per cent of the taxable valuation of all 
the taxable property within the city, 
town or municipality. The facts show 
the taxable valuation to be $590,000. 
They also show the balance in the fund 
is now $10,000. As the balance at the 
present time is a greater amount than 
one per cent of the taxable valuation 
of all taxable property, it is my opinion 
no levy may be made by the proper 
authority for the purpose of the relief 
association fund, as the only time a 
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levy may be made is when the fund is 
less than an amount equal to one per 
centum of the taxable valuation of all 
of the taxable property within the limits 
of the municipality. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 29. 

Elections-Highway Debenture 
Election-County Officials 

Held: 1. The Governor's proclama­
tion of the election of June 8, 
1943, need not be posted in the 
separa te precincts. 
2. Each county clerk must 
cause to be posted, at least 
thirty days prior to May 28, 
1943, in at least five conspicuous 
places in each voting precinct, 
notice to the effect registration 
for the June 8th election will 
be closed on May 28, 1943. 
3. Each county clerk must pre­
pare and post a list of registered 
electors as required by Section 
567. Revised Codes of Montana, 
1935. 
4. At the election of June 8, 
1943, the polls shall be open 
from eight o'clock A. M. until 
six o'clock P. M. In precincts 
having less than one hundred 
electors, the polls shall be open 
from one o'clock P. M. until 
six o'clock P. M. 
5. Notices of the election of 
June 8, 1943, should be prepared 
by the several clerks of the 
boards of county commissioners 
and mailed by them to the judg­
es of election at least thirty days 
before the election, as provided 
in Section 594, Revised Codes of 
Montana, 1935. 

Mr. Sam W. Mitchell 
Secretary of State 
State Capitol 
Helena, Montana 

Dear Mr. Mitchell: 

April 1, 1943. 

You have requested the opinion of 
this office on five questions with regard 
to certain procedure to be followed in 
holding the special election on June 8, 

1943, authorized by Chapter 217 of the 
Laws of 1943. 

I shall discuss your questions sep­
arately. 

1. 
You ask: 

"Should the Governor's Proclama­
tion be' posted in the separate pre­
cincts (Section 535)? If so, is this 
at county or State Highway Commis­
sion expense?' 

Section 20 of Chapter 217, Laws 
of 1943, provides the county commis­
sioners and county clerk must, in all 
respects, carry out the provisions of 
the act in calling, advertising, and 
noticing the election as prescribed by 
the general election laws of this state­
except as specifically prescribed in 
Chapter 217. Section 535, Revised 
Codes of Montana, 1935, contained in 
a chapter devoted to election proclama­
tions, provides in part: 

"The board of county commission­
ers, upon the receipt of such procla­
mation, may, in the case of general 
or special elections, cause a copy of 
the same to be published in some 
newspaper printed in the county, if 
any, and to be posted at each place 
of election at least ten days before 
the election ... " . 

If the county commissioners are to 
administer Chapter 217, Laws of 1943, 
as prescribed by the general election 
laws of this state, then it would ap­
pear, at first impression, such publi­
cation and posting of the Governor's 
proclamation would be necessary. But 
it must be noted Section 535, supra, 
refers to "the receipt of such proclama­
tion" as a condition precedent to the 
commissioners' action of publishing and 
noticing. The word "such" refers to 
the proclamation or proclamations re­
quired by Sections 533 and 534 of the 
Revised Codes of Montana; and Section 
533 requires the Governor to transmit 
copies of those proclamations to the 
boards of county commissioners of the 
counties in which such elections are to 
be held. 

On the other hand, Section 13, Chap­
ter 217, Laws of 1943, provides the 
manner of proclamation of election 
in this instance: 

"Within two (2) days after the pas­
sage and approval of this act by the 
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