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benefits of the act. If the appointment 
was made prior to February 25, 1943, 
it is my opinion the constitutional 
prohibition in Section 31, Article V of 
the Montana Constitution forbids the 
increase in salary. In answer to your 
first question, then, the benefits of 
House Bill No. 34, Chapter 87, Laws of 
1943, are limited by the constitution to 
deputies and assistants employed by 
officers after February 25, 1943. 

Your third question is: 
"(3) If the county at the present 

time has assessed the full levy allowed 
by "law; the total revenue has been 
budgeted and there is no surplus, 
then what procedure would the com­
missioners follow in providing for 
raises or increases in the salaries of 
the officers, and the increase in the 
salaries of the deputies or assistants? 
Should they declare an emergency, 
or merely proceed to issue warrants 
for the same?" 

If the board of county commissioners 
determines to allow the increase in 
salary to those deputies and assistants 
appointed after February 25, 1943, then, 
it is my opinion, under the facts stated 
in your third question, there is no other 
alternative than the declaration of a 
public emergency and the issuing of 
emergency warrants in accordance with 
the provisions of Section 4613.6, Re­
vised Codes of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 27. 

County Commissioners-Tax Deed 
Lands-Sa1es-Appraisal Preferential 

Right. 
Held: Where A is the lessee of county 

land which is appraised at $5.00 
per acre and B appears before 
the board of county commis­
sioners with an offer of $7.00 per 
acre for said lands, the board of 
county commissioners has the 
right under Chapter 147, Laws 
of 1943, to reappraise the land 
and advertise and offer the same 
to be sold at public auction. 

March 29, 1943. 
Mr. Harley Neel, Chairman 
Board of County Commissioners 
Judith Basin County 
Stanford, Montana 

Dear Mr. Neel: 

You have requested my opinion con­
cerning Substitute Senate Bill No. 50, 
on the following proposition: 

"A is the lessee of county land 
which is appraised at $5.00 per acre. 
B appears before the board of county 
commissioners and offers $7.00 per 
acre for said land. 

"Does the board have the right at 
this time to re-appraise said land at 
$7.00 per acre, or more, and advertise 
same to be sold a t public auction?" 

Substitute Senate Bill No. 52, is now 
found as Chapter 147, Laws of 1943. 
The act was signed by the Governor 
and became effective on March 2, 1943. 
Section 1 of the act provides as follows: 

"Whenever tax deed lands now 
held, or hereafter acquired, by any 
county of this state, have been leased 
pursuant to the provisions of Section 
5, Chapter 171 of the Laws of the 
Twenty-seventh Legislative Assem­
bly, and thereafter the Board of Coun­
ty Commissioners shall receive an of­
fer for the purchase of said lands un­
der the provisions of Section 4, Chap­
ter 171 of the Laws of the Twenty­
seventh Legislative Assembly, the 
said board shall by registered mail, 
notify the lessee, who shall have a 
period of thirty (30) days after the 
mailing of such notice within which 
he may purchase the leased property 
at the appraised value thereof. Pro­
viding that nothing herein contained 
shall prohibit the board from, at any 
time, reappraising, readvertising and 
offering such land at public sale 
under the provisions of Section 1, 
Chapter 171, of the Laws of the 
Twenty-seventh Legislative Assem­
bly." 

There is no doubt the act discloses 
the intention of the legislature to give 
the lessee a preferential right when the 
board of county commissioners has 
received an offer for purchase of land 
under the provisions of Section 4, Chap­
ter 171, Laws of 1941, providing for 
a private sale at best price obtainable 
at not less than ninety per cent (90%) 
of the last appraised value. It would 
appear the legislature, in the enactment 
of Chapter 171, Laws of 1941, was not 
considering a situation where a price 
in excess of the appraised value was 
offered, but rather, it was a limitation 
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on the board and a safe guard to pre­
vent a sale at a low price. 

r do not believe it was the intention 
of the legislature- to give the lessee the 
right to purchase at the appraised value 
in every 'case, but only in cases where 
the board of county commissioners re­
ceived an offer of purchase in conform­
ity with Section 4, Chapter 171, Laws 
of 1941-that is, at the appraised value, 
or not less than ninety per cent of the 
appraised value. It was apparently con­
templated that, where an offer was 
made of ninety per cent of the appraised 
value, or even the appraised value was 
offered, the lessee shoulld have the 
preferential right to purchase at the 
appraised value. . 

Where, however, as in the instant 
case, an offer is made of more than 
the appraised value, there is no preferen­
tial right in the lessee. The offer is not 
under the provisions of Section 4, Chap­
ter 171, Laws of 1941, and the board 
of county commissioners is not bound 
to sell to the lessee at the appraised 
value. Where such is the case, the 
board of county commissioners, may, 
under Chapter 147, at any time, re­
appraise, readvertise and offer such 
land for public sale under the provisions 
of Section 1, Chapter 171, Laws of 
1941. 

Hence, under the facts given, I am 
of the opinion the board of county 
commissioners has the right, under 
Chapter 147, Laws of 1943, to re­
appraise the land and advertise and offer 
the same to be sold at public auction. 
The intent of the law is that at such sale, 
no sale shall be made for a price less 
than the fair market value. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 28. 

Fire Department Relief Association­
Disability Fund-Taxation. 

Held: Where the balance in a fire de­
partment relief association fund 
is not in an amount of less than 
one per cent of the taxable val­
uation of the taxable property 
in a city, town or municipality, 
no tax levy may be made by the 
proper authority under the pro­
visions of Section 5119, Revised 
Codes of Montana, 1935, as 

amended by Chapter 43, Laws 
of 1939, for the purpose of the 
relief association. 

:March 30, 1943. 
Mr. John ]. Holmes 
State Auditor, Ex Officio Insurance 

Commissioner 
State Capitol 
Helena, Montana 

Dear :Mr. Holmes: 

You have requested my o Pill iOn rel­
atiYC to the operation of Section 5119, 
Revised Codes of Montana, 1935, as 
amended by Chapter 43, Laws of 1939. 

Section 5119, as amended, provides 
in substance for maintaining a balance 
in the fireman's disability and insurance 
fund of an amount equal to one per 
cent of the taxable valuation of the 
city, town or municipality where the 
relief association is located. It further 
provides that, in the event the balance 
in the said fund shall contain an amount 
less than one per cent of the taxable 
valuation of taxable property within 
the city, town or municipality, the 
proper authority shall annually levy 
a special tax of not to exceed one mill 
on the dollar of the taxable valuation of 
all taxable property of the locality. 

The balance in the fire department 
relief association fund in question is, 
at the present time, in an amount of 
$10,000. The taxable valuation of the 
city in which the relief association is 
located is $590,000. You inquire whether 
or not the proper authority should make 
a tax levy of one mill, as provided by 
Section 5119, as amended, for the pur­
pose set forth in the act. 

Under the facts given. it appears the 
proper authority would not be justified 
in making a tax levy of one mill for 
the purpose of maintaining a balance in 
the relief association fund. A levy of 
one mill on the dollar may be made 
under the act where the balance in the 
fund is in an amount less than one 
per cent of the taxable valuation of all 
the taxable property within the city, 
town or municipality. The facts show 
the taxable valuation to be $590,000. 
They also show the balance in the fund 
is now $10,000. As the balance at the 
present time is a greater amount than 
one per cent of the taxable valuation 
of all taxable property, it is my opinion 
no levy may be made by the proper 
authority for the purpose of the relief 
association fund, as the only time a 
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