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though sometimes necessary, step to 
the final assumption of duties. The 
purpose of such mandatory provi
sions need not be discussed here. 
The preliminary performance of 
statutory requirements cannot vest 
one with the immediate right to 
perform the duties of the office, and 
until there is an autho.ity to dis
charge the duties as an incumbent 
there can be no incompatibility of 
office." (Citing People v. Garrett, 
supra.) 

It is therefore my opinion that no 
vacancy occurs in the office of clerk 
and recorder until the incumbent actu
ally assumes the duties and obligations 
of the office of county commissioner. 

There being no vacancy until the 
officer is inducted into and assumes the 
second office. to-wit. the first Monday 
in January, 1945, the county commis
sioners may not appoint one to fill 
such vacancy until that time. 

The appointment to fill a' vacancy 
is made by the board as such, and not 
by the members thereof, or anyone 
or more of them. Hence, there is no 
question raised as to the right of the 
newly elected commissioner appointing 
his successor. 

I t is therefore my opinion: 

1. No public officer under the laws 
of Montana may hold two incom
patible offices at the same time. 

2. The offices of clerk and recorder 
and county commissioner are incom
patible. 

3. The acceptance by a public offi
cer of another office incompatible 
with that held by such officer acts 
as a resignation of the first office. 

4. By acceptance is meant qualifi
cation in the manner provided by 
law and induction and actual assump
tion of the second office. 

5. No vacancy in the first office, 
which would authorize an appoint
ment occurs until the officer quali
fies for and is inducted into and 
actually assumes the second office. 

6. Appointment to fill a vacancy in 
a county office is made by the com
missioners acting as a board and not 
by them individually. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 264. 

Soil Conservation Districts-Gasoline 
Refunds or Drawbacks-Refunds

Corporations. 

Held: Soil conservation districts duly 
incorporated under the provi
sions of Sections 4, 5, 6, 7, 8, 
9 and 10 of Chapter 157, Laws 
of 1937, have a right to the re
funds or drawbacks provided 
for in Section 2394.4. Revised 
Codes of Montana. 1935, as 
amended. 

December 14, 1944. 

"j,Ir. J. E. Norton. Chairman 
State Soil Conservation Committee 
Post Office Box 855 
Bozeman, Montana 

Dear :\1r. Norton: 

You have requested an opinion of 
this office relative to the question of 
whether soil conservation districts in
corporated under the provisions of Sec
tions 4, 5, 6, 7, 8. 9 and 10 of Chapter 
157. Laws of 1937. have a right to a 
gasoline refund under the provisions of 
Chapter 216, Political Cone. being Sec
tions 2381.1 to 2396.9, Revised Codes 
of Montana, 1935. and the amendments 
thereto. 

Section 2394.4. Revised Codes of 
Montana, 1935, as amended by Chapter 
96. Laws of 1937, and Chapter 67, 
Laws of 1939. reads in part as follows: 

"That any person who shall pur
chase and use any gasoline with ref
erence to which there has been paid 
into the treasury of the state of Mon
tana, under the laws of this state of 
Montana. lisen sing dealers in gaso
line, a tax at the rate of five (5) 
cents per gallon for the purpose of 
operating or propelling stationary 
gas engines. tractors used for the 
purposes other than on the public 
highways or streets of this state ... 
or for any commercial use other 
than propellin" vehicles upon any of 
the public highways or streets of this 
state, and who has paid said tax 
either directly to the state of Mon
tana or indirectly as a part of the 
purchase price of said gasoline. shall 
be allowed and paid as a refund or 
drawback an amount of money equal 
to five cents (5c) multiplied by the 
number of gallons of gasoline so 
purchased and used ... " 
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Section 2381.11, Revised Codes of 
~fontana, 1935, defines certain words as 
they are used in said Chapter 216. The 
word person is there defined as follows: 

"(2) The word 'person' means any 
person, firm, association, joint stock 
company, syndicate or corporation." 

Said Chapter 216 does not give any 
specific definition of its own to cor
poration; therefore, any corporation 
would come within the purview of said 
Chapter 216 and the specific provisions 
of said Section 2394.4 as amended. 

Under the provisions of Sections 4. 
5, 6, 7, 8, 9 and 10 of Chapter 157, 
Laws of 1937, soil conservation dis
tricts are duly incorporated and take 
the full status of corporations. 

It is, therefore, my opinion that soil 
conservation districts duly incorporated 
under the provisions of Sections 4, 5, 
6, 7. 8.9 ami 10 of Chapter 157. Laws 
of 1937, have a right to the refunds or 
drawbacks provided for in Section 
2394.4, Revised Codes of Mont3na. 193~, 
as amended. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 265. 

Unemployment Comnensation Commis
sion-Agreements-Reciprocal Agree

ments-Credits-Wage Credits
Benefits. 

Held: Under the provisions of the 
Unemployment Compensation 
Law as it now exists. the com
mission has no authoritv to 
enter into reciprocal agree~ents 
with any other state for the 
payment of benefits other than 
under the circumstances as 
specifically set forth in Subsec
tion (j) of Section 11 of the 
said act. . 

, 
/ 

December IS, 1944. 

Mr. Barclay Craig-head, Chairman 
Unemployment Compensation 

Commission 
Helena. Montana 

Dear Mr. Craighead: 

You have asked for an opinion on 
the fol1owing question: 

Has the Unemployment Compen
sation Commission of Montana the 
power and authority under the laws 
of Montana to enter into a binding 
agreement with other states of the 
United States, whereby wage credits 
and potential rights to benefits of 
workers determined and established 
under the Montana law might be 
combined with such rights estab
lished in other states as to establish
a base period in this state or in 
another state, thus giving the com
mission authority to pay benefits in 
proportion to the amount of credits 
in this state? 

The Montana Unemployment Com
pensation Commission was created by 
Chapter 137, Laws of 1937. Sections 
3, 4, 7, 8, 14 and 19 of this chapter 
were amended by Chapter 137, Laws of. 
1939, and Sections 5, 12 and 15 of 
said Chapter 137, Laws of 1937, and 
Sections 3, 4, 7, 8, 14 and 19 as amend
ed in 1939. al1 were ampnded by Chap
ter 164, Laws of 1941. In Chapter 
233, Laws of 1943, certain of said sec
tions theretofore amended or parts 
thereof were amended and two new 
sections were added. 

This act as originally enacted was 
intended to cover the entire functions 
and administration of an unemployment 

. compensation system for this state. The 
law was based on the police powers of 
the state and is strictly a state agency. 
As a state agency. it has no power 
other than that specifical1y granted by 
the act creating it or as must be neces
sarily implied from the power specifi
cal1y granted, and in the event of 
doubt, it must be resolved that the 
power does not exist. (See in this re
spect Lewis v. Petroleum County, 92 
Mont. 563, 17 Pac. (2nd) 60.) 

It is a general rule of law in con
struing enactments that the entire en
actment must be read together. In 
reading the entire unemployment com
pensation act, it is to be found that 
specific reference is made to contribu
tions are to be made, how benefits are 
to be paid, and how the act is to be 
administered. In general it applies 
only to wages paid to employees em
ployed in this state. Nowherf' in the 
act is any specific authority given to the 
commission to enter into a(!'reements 
with other states for the comnination of 
wage credits for work performed by 
employees of different employers. In 
fact Section 11 (j) specifically provides 
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