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Under the facts in the instant case, 
it appears that when the 1942 census 
was taken, the parents of the child in 
this' case was residing at 2312 Pine 
Street in Butte. After the name was 
stricken and a further check was made, 
it was learned that the child, was 
attending the Greeley school. We 
may assume, therefore, that at the time 
the census was taken the parents and 
the child were physically and actually 
present and living or residing in dis
trict number one. Under jiuch facts, 
the name of the child was rightly 
on the census list for district number 
one, and was erroneously stricken there
from by the county superintendent. 

\Vith reference to the 1943 census, it 
does not appear whether the same con
ditions as to the residence of the child 
and the parents existed. However, 
from the fact that the clerk of district 
number one demanded and received tui
tion from the parents, it must be as
sumed that the child was attending the 
district school. Assuming, therefore, 
that the facts were the same, then the 
same result must follow, viz., the child's 
name was correctly placed on the list 
and was erroneously stricken therefrom. 

It is evident from the facts here that 
the apportionment for this child was 
made by the county superintendent to 
district number three because she de
termined that this name was wrong
fully on the census list to district num
ber one and rightfully on that of dis
trict number three. In view of the 
facts as stated above, this action of 
the county superintendent was error, 
and the apportionment for this child 
should have been made to district num
ber one. Hence, inasmuch as under 
the facts the child was rightfully 
entitled to attend the schools of district 
number one without the payment of 
tuition, the fact that his apportionment 
was erroneously credited to another 
district, should not, as a matter of law, 
deprive him of that right. 

It is therefore my opinion that where 
the facts existing show a child eligible 
for inclusion on the census list and 
thereby entitled to attend school in the 
district without payment of tuition, this 
right may not be denied because his 
name has erroneously been stricken and 
his apportionment erroneously credited 
to another district. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 258. 

Income Tax-Taxes-Non-Resident 
Income Tax-State Tax. 

Held: A non-resident of Montana is 
liable for the payment to this 
state of an income tax on his 
Montana income in accordance 
with Montana income tax law. 

November 18, 1944. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
State Capitol 
Helena, Montana 

Dear Mr. Goza: 

My opinion has been requested upon 
the following matter: 

During a portion of the year 1942 
a firm of engineers of St. Paul. Min
nesota, employed a civil engineer, 
for the performance of certain work 
at the Gore and Great Falls airfields 
near Great Falls, Montana, and paid 
him $3,286.80 for said services. 

Said civil engineer, I am informed, 
is and was a legal resident of Min
nesota during the time that his sal
ary was earned, but said salary was 
received by him for work performed 
in Montana. The civil engineer has 
refused to report and pay the Mon
tana income tax on this income, in
sisting that he is not liable to pay 
the same because he is a non-resi
dent of Montana and he has re
quested my opinion as to his lia
bility. 
Section 2295.2, Revised Codes of 

Montana, 1935, imposes an income tax 
at specified rates (1 ,,t,- on the first 
$2,000 and 2% on the second $2.000) 
upon the net income of every indi\'id
ual subject to the tax. Section 2295.3 
of said code reads as follows: 

"A like tax is imposed upon every 
person not resident of this state, 
which tax shall be levied, collected 
and paid annually at the rates speci
fied in Section 2295.2 with respect 
to his entire net income. as herein 
defined except as hereinafter provid
ed, from all property owned and from 
every business, trade, profession or 
occupation carried on in this state 
by such a person." (Emphasis mine.) 

Subdivision 3 of Section 2295.7, Re
vised Codes, 1935, provides that: 
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"In the case of taxpayers other 
than residents gross income includes 
only the gross income from sources 
within this state." (Emphasis mine.) 

These two sections must be read to-
gether in determining the tax lia
bility of non-residents. The words 
"incomes from sources within this 
state" used in Subdivision 3 of Section 
2295.7, as amended by Chapter 7, Laws 
of 1939, must be construed in harmony 
with the language of Section 2295.3 
which imposes a tax on the income of 
non-residents from all property owned 
and from every business, trade, pro
fession or occupation carried on in this 
state. The two sections are entirely 
harmonious and they' clearly impose 
a tax on all income of a non-resident 
received from sources within Montana, 
including income from every business, 
trade, profession or occupation carried 
on in Montana by a non-resident. 

When such person was employed as 
a civil engineer (or at any other em
ployment) in Montana and received 
income from such employment, it is 
perfectly clear that this was income 
received from Montana sources and 
,,,hich is plainly taxable under the 
above statutes. 

While the civil engineer's letter sub
mitted does not indicate on what 
ground he claims exemption from the 
tax as a non-resident, it is possible he 
may have in mind some constitutional 
obje'ction to Montana taxing a non
resident. If such is the case, I may 
say that the constitutional power of 
a state to levy a non-discriminatory 
income tax upon income of non-resi
dents arising within its borders is too 
well settled to be any longer open to 
question. 

I quote the following statement of 
the law from Prentice-Hall State and 
Local Tax Service (Montana volume), 
page 91128, paragraph 91.136: 

"The states may tax incomes ac
cruing to non-residents from their 
property, business, occupations or 
services within the taxing state, en
forcing payment as far as they can, 
by the exercise of a just control 
over persons and property within 
their borders. This fundamental is 
so well established as to require no 
extensive citation." (Citing numer
ous authorities.) 

It is my opinion that on the facts 
presented, the said civil engineer is 
liable for the payment to this state of 
an income tax on his Montana income 

• in accordance with your computation 
thereof on the basis of the figures sub
mitted to you by his employer. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 259. 

Purchasing Agent - Printers - Bids
Contracts-Resident and Non-Resident 

Bidders. 

Held: The provisions of Section 260, 
Revised Codes of· Montana, 
1935, do not require the pur
chasing agent in letting con
tracts for printing for the De
partment of Public Welfare to 
give a preference to printers 
within the state of Montana 
over printers without the state 
of Montana, provided the print
ing offered from without the 
state is of equal quality and 
offered at a lower bid; the 
printing in either instance is to 
bear the union label as provided 
by Section 260. 

Mr. W. J. Fouse 
Administrator 

November 30, 1944. 

State Department of Public vVelfare 
Helena, Montana 

Dear Mr. Fouse: 

Your letter has been received, re
questing an opinion asking if the pro
visions of Section 260, Revised Codes 
of Montana, 1935, require that in the 
letting of contracts for printing for 
your department by the state purchas
ing agent preference is required to be 
given to printing done within the state 
over a bidder who submits a bid for 
supplying printing of equal quality but 
at a lower price, the work being done 
without the state, and where all of the 
printed material will bear the union label 
of the branch of the International 
Typographical Union of the city in 
which the material is printed. 

Section 260, Revised Codes of Mon
tana, 1935, provides: 
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