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thority can be found authorizing the 
county to pay for any service to such 
officers in the nature of the claim pre
sented to your county. In this respect 
see Section 173, page 506, Volume 15 
Corpus J uris as follows: 

"A county board can allow compen
sation to county officers only when 
authority so to do is conferred clearly 
and unequivocally by statute, and 
then only in the manner and in 
direct accordance with the language 
used therein." 

It is the prospective officer's duty 
to be available to perform the services 
necessary to comply with the full re
quirements of the position and ·it is 
presumed that the authorities will hire 
a qualified man. To allow such a claim 
as is before your board would be to 
hold that the board may not only equip 
a man to fill a job but would lend au
thority for its educating or qualifying 
a man to hold such a position. 

Therefore, it is my opinion that the 
claim presented to your commissioners 
for the construction of a telephone line 
to the residence of the probation of
ficer of your county is not a proper 
or legal claim against the county. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 251. 

School Districts-Transportation of 
Students-Room and Board in Lieu of 

Schools. 
Held: A school district may not legal

ly pay board and room in lieu 
of transportation of students re
siding in the district who attend 
school outside the state unless 
the board of trustees of the dis
trict have deemed it for the 
best interest of the pupil, the 
superintendent of schools of the 
county has given consent, and 
the school without the state at
tended by the pupil is within a 
school district that joins the 
Montana school district in which 
the pupil resides. 

September 22, 1944. 
Mr. M. L. Parcells 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Parcells: 

You have requested an opllllon of 
this office on the following questions: 

Is a local school board liable for 
board and room of children of a 
resident of the district who were 
taken without the consent of such 
local school board, or any notice to 
said board, to a school in the state 
of Washington. 

The paying of board and room for 
school children in lieu of transporta
tion is strictly statutory, and for the 
right of any district to payout public 
funds, it must comply strictIy with 
the statutory provisions. Therefore, up
on looking into this matter we find 
two statutes pertaining to transporta
tion, namely Chapter 152, Laws of 1941, 
as amended by Chapter 189, Laws of 
1943, and Section 1 of Chapter 217, 
Laws of 1939. Said Chapter 152, Laws 
of 1941, as amended, refers only to 
transportation and the payment of board 
and room in lieu thereof, in districts 
within the state of Montana, while 
Section 1 of Chapter 217, Laws of 
1939, is specific as to children who may 
be allowed transportation while attend
ing out of state schools. 

This office in Opinion No. 111. Vol
ume 19, Report and Official Opinions 
of the Attorney General, held that the 
allowance of transportation or its equiv
alent was not mandatory on the trustees 
of a school district but was discretion
ary. Section 1 of said Chapter 217, 
Laws of 1939, is in accord with that 
opinion, in that it specifically provides 
such transportation shall be given 
"when the board of trustees of any 
school district shall deem it for the 
best interests of any pupil." 

Said Section I of Chapter 217, specifi
cally provides such transportation may 
be furnished for attending a school in 
a school district of another state, which 

. school district in the other state joins 
the school district wherein the child 
resides. It further provides for written 
consent of the superintendent of schools 
of the county of the child's residence. 
We must take the law as the legisla
ture enacted it. 

Therefore, it is my opinion a school 
district may not legally pay board 
and room in lieu of transportation of 
students residing in the district who 
attend school outside the state unless 
the board of trustees of the district 
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have deemed it for the best interest of 
the pupil, the superintendent of the 
county has given her consent, and the 
school without the state attended by 
the pupil is within a school district 
which joins the Montana school dis
trict in which the pupil resides. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney eGneral 

Opinion No. 252. 

Counties-Bonds-Air Ports
Elections, Bond. 

Held: A county may sell bonds for 
the purpose of acquiring a site 
for an airport and the commis
sioners must 'determine before 
submitting the question of the 
issuance of the bonds to the 
taxpayers that a one mill levy 
on the taxable property of the 
county is insufficient for such 
purchase. County airport bonds 
must be issued in conformity 
with Sections 4630.1 to 4630.33, 
Revised Codes of Montana, 1935, 
as amended. and a petition is 
the initial step in the bond pro
ceedings. Qualified, registered 
electors who are taxpayers and 
whose names appear upon the 
last completed assessment roll 
are eligible to vote on the ques
tion of the issuance of county 
airport bonds. 

Mr. D. W. Doyle 
County Attorney 
Pondera County 
Conrad, Montana 

Dear Mr. Doyle: 

September 29, 1944. 

You have requested my opinion con
cerning the procedure to 'be fonowed 
in establishing an airport. 

You submit the following questions: 

"1. May the county se1\ bonds 
for the purpose of acquiring the site 
upon which the airport is to be es
tablished, and may the board of coun
ty commissioners make the deter
mination that the one mill levy will 
not be sufficient for the purpose of 
acquiring the site and establishing 
the airport preliminary to the es
tablishment of the airport. 

"2. I f the board of county com
missioners may issue bonds for the 
purchase of the airport site, is it 
necessary for the bond issue to be 
initiated by a petition as provided 
for in Section 4630.8, Revised Codes 
of Montana, 1935. If a petition is 
not required, how are the proceedings 
for the issuance of the bonds and 
the establishment of the airport com
menced. 

"3. If such bond issue is author
ized, who may vote at the election 
for the issuance of the bonds." 

The answer to your first question is 
found in Chapter 54, Laws of 1941. 
Chapter 54 amends Section 5668.35, Re
vised Codes of Montana, 1935, which 
l:eads in part as follows: 

"Counties, cities and towns in this 
state. may either individua1\y or by 
the joint action of a county and 
one (1) or more of the cities and 
towns within its border acquire by 
gift, deed, purchase or condemnation, 
land for airport or landing field pur
poses ... " 

The above quoted gives the counties 
of the state general authority to acquire 
and purchase sites for airports. 

Chapter 54 also amended Section 
5668.38, Revised Codes of Montana, 
1935, to read in part as follows: 

"For the purpose of establishing, 
constructing, equipping, maintaining 
and operating airports and landing 
fields under the provisions of this 
act the county commissioners or 
the city or town council may each 
year assess and levy, in addition to 
the annual levy for general adminis
trative purposes, a tax of not to 
exceed one (1) mill on the dollar of 
taxable value of the property of 
said county, city or town ... Provided 
that if it be found that the levy hereby 
authorized will be insufficient for the 
purposes herein enumerated, the com
missioners and councils acting are 
hereby authorized and empowered to 
contract an indebtedness on behalf 
of such county, city or town as the 
case may be, upon the credit thereof 
by borrowing money or issuing bonds 
... " (Emphasis mine.) 

The emphasized portion indicates that 
the commissioners or the council must 
determine that the amount realized from 
the one mill levy is insufficient and 
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