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ing with the Enemy Act" does not ex
empt the alien property custodian of 
the United States of America, or any 
of the agents or employees of such 
custodian from paying fees. 

Therefore, it is my opinion the alien 
property custodian of the United States 
of America must pay filing fees upon 
filing suits in the Supreme Court of 
the State of Montana. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 249. 

Registration of Electors-Electors
Deputy Registrars-County Commis

sioners, Appointment of by. 

Held: The county commissioners shall 
appoint a deputy registrar for 
each precinct in the county in 
accordance with Section 557, 
Revised Codes of Montana, 1935, 
as amended by Chapter 172, 
Laws of 1937. 

September 11, 1944. 
Mr. Ed C. Jones 
County Attorney 
Park County 
Livingston, Montana 

Dear Mr. Jones: 

You have requested an opmlOn of 
this office pertaining to whether the 
county commissioners shaH appoint dep
uty registrars in precincts within ten 
miles of the office of the county clerk 
and recorder. 

Section 557, Revised Codes of Mon
tana, 1935, as amended by Section 5 
of Chapter 51, Laws of 1941, provides 
in part as follows: 

"All ... the county commissioners 
shall appoint a deputy registrar, 
other than notaries public and justices 
of the peace, for each precinct in 
the county. Such deputy registrar 
shall be a qualified, taxpaying resi
dent in the precinct for which he is 
appointed and shaH register electors 
in that precinct ... " 

Said Section 557 as amended was 
originally enacted by our legislature as 
Section 10 of Chapter 122, Laws of 
1915, and as originally enacted read in 
part as foHows: 

"All Notaries Public and Justices of 
the Peace are hereby designated as 
Deputy Registrars for the purpose 
of carrying out the provisions of 
this act. The County Clerk of each 
county may appoint a Deputy Regis
trar in each precinct of such county 
distant more than ten miles from the 
County Court House wherein no 
'J ustice of the Peace or Notary Pub
lic resides ... " (Emphasis mine.) 

Our legislature enacted Chapter 38, 
Laws of 1917, specifically to amend 
said Section 10 of Chapter 122, Laws of 
1915, and Chapter 38 was re-en
acted as Section 557, Revised Codes of 
Montana, 1921, and re-enacted as the 
same section in the 1935 codes, which 
was amended by Chapter 172, Laws of 
1937, only in respect to the pay of said 
deputy registrars, and in the same re
spect, amended again by Chapter 51, 
Laws of 1941. 

The original enactment in 1915 pro
vided only for the appointment of such 
deputies in precincts ten miles or more 
from the clerk's office, and had the 
legislature not intended to change that 
situation, I do not see the reason for 
the ~mendment. It is true Section 556, 
ReVIsed Codes of Montana, 1935, pro
vides in part as follows: 

"If any elector resides more than 
ten miles distant from the office of 
the county clerk, he may register be
fore the deputy registrar within the 
pre~:nct where such elector resides 

But it is to be noted that this is not 
a positive statement to the effect that 
electors residing within ten miles may 
not register with a deputy registrar. At 
the most it is merely a negative state
ment, while the language found in 
Section 557 regarding the appointment 
of deputy registrars for each precinct 
and authorizing them to register elec
tors in that precinct is a positive direc
tion to the county commissioners. Fur
ther, it should be noted that said Section 
556 was enacted originally in 1913 and 
was amended by being incorporated 
in Chapter 122, Laws of 1915, as Section 
9 of said chapter, the same chapter 
wherein said Section 557 was first en
acted. At the time Section 556 was 
incorporated in Chapter 122, Laws of 
1915, Section 557, then Section 10 of 
said chapter, was radically different, 
as herein pointed out, from what it is 
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at present and thus the Quoted portion 
of Section 556 at that time was relevant 
in harmony with Section 10. It is true 
there would be less conflict of opinion 
had the legislature amended Section 9 
of Chapter 122 at the same time it 
amended Section 10 of said chapter, but 
that the same was not amended must 
be looked at as a possible oversight 
and the express wording of Section 10 
as amended by Chapter 38 must be 
given meaning. To do otherwise would 
be to disregard Chapter 38 as a whole. 
(See also pages 334 and 335, Report and 
Official Opinions of the Attorney Gen
eral, Volume 8.) 

It is therefore my opinion the legis
lature has made it mandatory that the 
county commissioners shaH appoint a 
deputy registrar for each precinct in 
the county as directed by Section 557, 
Revised Codes of Montana; 1935, as 
amended by Chapter 51, Laws of 1941. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 250. 

Counties-Telephone Lines to County 
Officers' Residences-Probation 

Officers-County Commissioners. 

Held: A claim for the construction of 
of a telephone line to the resi
dence of a countv official is 
not a proper claim- against the 
county. 

September 19, 1944. 

:vl r. H. R. Eickemeyer 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Eickemeyer: 

. You have requested an op1l110n of 
this office asking if the costs of con
structing a private telephone line to 
'the residence of the probation officer 
of your county is a proper charge 
against the county of Cascade. 

You state that the probation officer 
lived some five miles from the city and 
could not get a residence within the 
city at the time of taking the position 
of probation officer. 

I n making a search of our codes per
taining to the duties of the county com
missioners and claims payable by the 
county, 1 am unable to find any stat-

utory authority for the payment of 
such a claim. 

The general rule in relation to the 
legality of claims is well settled in 
this jurisdiction. 15 Corpu~ Juris 562, 
states the rule as follows: 

"One who asks payment of a claim 
against the county must show some 
statute authorizing it or that it 
arises from some contract express or 
implied which finds authority of law. 
In other words, no claims are charge
able on a county treasury nor can 
they be paid therefrom except such 
as the law imposes on the county 
or empowers it to contract for, either 
expressly or as a necessary incident, 
and no officer of the county can 
charge it with the payment of other 
claims, however meritorious the con
sideration, or whatever may be the 
benefit the county may derive from 
them." 

The Montana court in Pacific Coal 
Co. v. Silver Bow County, 79 Mont. 
323, 256 Pac. 386, dealt with the county 
paying for coal used by the sheriff in 
cooking meals for the inmates of the 
jail and stated at page 326 as follows: 

"What is not by law imposed as 
expenses upon a county is not a 
charge against it." 

Other cases substantiating the gen
eral rule as above cited are: Board 
of Commissioners of vVashita County 
v. Brett, 124 Pac. 57, denying a tele
phone to a county attorney; Clayton 
v. Barnes, 16 Pac. (2nd) 1056; State 
v. Major, 97 Pac. 249; Maricopa County 
v. Norris, 66 Pac. (2nd) 258; Beau
champ v. Pike County, 158 S. W. 321, 
holding that a telephone in a county 
official's residence was not a legal 
charge on the county. 

Opinion No. 28. Volume 19, Report 
and Official Opinions of the Attorney 
General, held that where a sheriff oc
~t~picd living quarters in the county 
Jail that the redecorating and renovating 
of ~he same was not a lawful charge 
agaInst the county. Opinion No.1, 
Volume 20, Report and Official Opin
ions of the Attorney General. unhound, 
sustained said Opinion No. 28. 

Section 21, Chapter 227, Laws of 
1943, states the comoensation to be 
paid the probation officer, and from a 
reading of said section and the other 
sections of said Chapter 227, no au-

cu1046
Text Box

cu1046
Text Box




