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board of trustees of a school district 
maintaining a high school has power, 
at its discretion, as restricted by law, 
to lease or contract with any person 
for suitable building or quarters to be 
used for any high school purpose, or 
as a high school dormitory or gymna
sium. 

Section 1263.2, Revised Codes of 
Montana, 1935, prescribed the form of 
budget to be used by the trustees in 
preparing the high school budget. One 
of the items included in the budget is 
rent. In view of these provisions, it is 
our opinion the trustees have some 
power to rent a building to be used for 
high school purposes. 

In the light of what has here been 
said, taking into consideration the 
various statutes hereinabove referred 
to, the decision of our Supreme Court 
in Cole v. District Court, supra, and 
the definition of the word "acquire" 
used in Webster's Dictionary, I am 
of the opinion that the board of trustees 
of a third-class school district, main
taining both grade and high school, 
has the power to rent from a private 
corporation a building to be used for 
both grade and high school purposes. 

The next question (2) to be here 
decided is the maximum term for which 
the trustees may bind themselves and 
their successors to pay rent. 

Section 1019.4, Revised Codes of 
Montana, 1935, provides that school 
trustees are limited in making of ex
penditures or incurring liabilities to the 
amount of the detailed appropriations 
in the annual budget. We believe it 
follows from this, that school trustees 
could not bind themselves to pay rent 
for a building to be used for grade 
school purposes for a term longer than 
one year and 've so hold. 

We have a different situation in de
termining this question as it pertains 
to high schools and are confronted with 
the provisions of Section 1262.83 (2), 
which provides that trustees may lease 
or contract with any person for build
ings to be used for high school purposes, 
for a term not exceeding three years. 
This section provides, however, that 
the board shaH not exercise such pow
er by.assuming an obligation in excess 
of funds on hand or available for the 
current year without the approval of 
a majority of the voters. We believe 
it foHows from this that the trustees 
could rent a building for as long as 
three years if a majority of the electors 

of the district approved, and for not 
longer than one year without the ap
proval of a majority of the electors 
of the district. And we so hold. 

Your third question as to whether 
the State Superintendent of Public In
struction must approve the rental ar
rangement, Section 1263.31 and 1019.25, 
Revised Codes of Montana, 1935, give 
the State Superintendent of Public In
struction general supervision over en
forcement of both grade and high 
school budget laws. This appears to 
be the only power given that officer 
with respect to school budgets. It does 
not seem to use this power can be 
construed as giving said officer a power 
to veto an item for rent which has been 
included in a grade or high school budg
et approved by the budget boards 
charged with the duty of finally ap
proving the school budgets. Therefore, 
this office holds that it is not mandatory 
to secure the approval of the Superin
tendent of Public Instruction for the 
rental arrangement in question. 

In answer to "question four," Section 
1262.73, Revised Codes of Montana, 
1935, apparently requires approval of 
plans of high school buildings by the 
Superintendent of Public Instruction 
only when such buildings are built by 
the school district to be used for high 
school purposes. This section seeming
ly does not apply where the Duilding 
is to be constructed by a private cor
poration at its own expense, on its own 
land, even though the building is built to 
be rented to a school district for high 
school purposes. However, it is fair 
to say that the plans and specifications 
should as a matter of courtesy, and 
good judgment be submitted to the au
thorities designated under the provision 
of said Section 1262.73. This is advisable 
particularly in the light that schools 

. shoul.d not be maintained in a building 
that IS not properly heated and venti
lated, with proper lighting facilities. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 246. 

County Commissioners-Funds, Bridge 
Fund, use of for purchase of truck
Tax, Levied for maintenance of bridges, 

etc. 
Held: A board of county commission

ers may use money of the bridge 

cu1046
Text Box

cu1046
Text Box



318 OPINIONS OF THE ATTORNEY GENERAL 

fund for the purchase of a truck 
or other equipment to be used 
in maintaining the bridges of 
the county, if within the exer
cise of a sound discretion this 
is reasonably necessary for such 
purpose. 

September 7, 1944. 

Mr. Edison W. Kent 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Kent: 

You have requested my opinion as 
to whether the county commissioners 
may purchase a truck and other neces
sary equipment for use in maintaining 
and repairing the bridges in the county, 
from the bridge fund. 

A board of county commissioners is 
one of limited jurisdiction and powers, 
and must in- every instance justify its 
action by reference to the provision's 
of law defining and limiting these pow
ers. (State ex reI. Lambert v. Coad, 23 
Mont. 131, 137, 57 Pac. 1092; State ex 
reI. Gillett v. Cronin, 41 Mont. 293, 
295, 109 Pac. 144.) 

When determining whether or not a 
board of county commissioners have 
authority to do a certain act, we must 
find some statutory provision specifi
cally giving stich authority or from the 
language of which the authority may 
reasonably be implied. 

With reference to the question here 
considered, we find Section 4465.3, Re
vised Codes of Montana, 1935, defining 
the jurisdiction and powers of the 
board of county commissioners. As 
to highways, ferries and bridges, it 
provides in part: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law. 

"To "layout, maintain, control and 
manage public highways, ferries and 
bridges, within the county, and levy 
such tax therefor as required by 
law ... " -:{i 
The duty to exercise the authority 

granted by this statute is mandatory. 
(Moore v. Industrial Accident Fund, 
80 Mont. 136, 139, 259 Pac. 825.) While 
the legislature has thus imposed the 
duty upon the board to maintain the 
highways, ferries and bridges, it has 

not set out any specific mode or method 
for the board to follow. In such a case 
then, our Supreme Court has held in 
the case of Morse v. Granite County, 
44 Mont. 78, 98, 119 Pac. 286: 

"The board is left free to use its 
own discretion in selecting the mode 
it shall adopt or the course it shall 
pursue, and the result cannot be 
called in question if the course pur
sued is reasonably well adapted to 
the accomplishment of the end pro
posed." 

Section 1704, Revised Codes of Mon
tana, 1935, provides for the levy of a 
tax for the purpose of "constructing, 
maintaining and repairing free public 
bridges." The fund provided by this 
special tax is a special fund for use 
only in constructing, maintaining and 
repairing free public bridges. There
fore, any money expended from this 
fund for these purposes only is lawful. 

If, therefore, the board of county 
commissioners exercising a sound dis
cretion, deem it necessary that a truck 
or other equipment be purchased for 
the purposes above mentioned, it has 
authority to purchase the same from 
the bridge fund. 

It is therefore my opinion that a 
board of county commissioners may 
use money of the bridge fund for the 
purchase of a truck or other equipment 

. to be used in maintaining the bridges 
of the county, if within the exercise of 
a sound discretion this is reasonably 
necessary for such purpose. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 247. 

Herd Districts-Duties of Stock 
Inspectors-Stock Inspectors-Live

stock. 

Held: Stock inspector shall take up 
all estrays found within his 
district whether the same are 
found within general herd dis
trict or not. 

September 8. 1944. 

Mr. Paul Raftery, Secretary 
Montana Livestock Commission 
State Capitol 
Helena, Montana 
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