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orovlslOns of Chapter li6, Laws of 
1939, or Chapter 121, Laws of 1941. 

Chapter li6, Laws of 1939, amends 
Section 4464, Revised Codes of Mon
tana, 1935, to read as follows: 

"Compensation of :\Iembers of 
Board. Each member of the board 
of county commissioners is entitled 
to eight dollars per day for each 
day's attendance on the session of 
the board, and seven cents per mile 
for the distance necessarily traveled 
in going to and returning from the 
county seat and his place of resi
dence, and no other compensation 
must be al\owed." 

. It is to be noted that Section 4464, 
Revised Codes of Montana, 1935, as 
amended by Chapter li6, has been on 
our statute books since prior to 1895, 
and said amendment by Chapter li6 
is the first amendment to said act since 
l88i. The only change made by said 
Chapter li6 was to reduce the amount 
payable for such mileage from ten 
cents per mile to seven cents per mile. 

Chapter 121. Laws of 1941, amends 
Section 4884, Revised Codes of Mon
tana, 1935, to read as follows: 

"Mileage of all Officers. Members 
of the legislative assembly, state offi
cers, county officers, township offi
cers. jurors, vlitnesses, C 0 U n t y 
agents, and all other persons, except 
sheriffs who. may be entitled to col
lect mileage at a rate of not to ex
ceed five cents (5c) per mile for the 
distance actually traveled, and no 
more." 

It is also to be noted Section 4884, 
Revised Codes of Montana, 1935, has 
been in force since 1895, and for somt" 
time prior to 1941 provided seven cents 
per mile for such persons as were in
cluded within its terms. In other words, 
there has for many years been a dif
ference between the mileage allowed 
county commissioners and those per
sons covered by Section 4884. 

This office on numerous occasions 
heretofore has held Section 4884, Re
vised Codes of Montana, 1935, was a 
general statute and other statutes deal
ing with specific officers' mileage were 
controlling. (See in this respect Opin
ions No. 61, 125. 352. Volume 19, Re
'port and Official Opinions of the At
torney General.) 

I t is to be particularly noted in this 
case that Section 4464, Revised Codes 
of Montana, 1935, carries the introduc
tion as follows: "Compensation of 
members of board." Also, it provides 
the per diem of eight dollars per day 
for each day's attendance on the ses
sions of the board and seven cents per 
mile for the distance necessarily trav
eled in going to and returning from the 
county seat and the commissioners' 
place of residence, and said section is 
completed with the folowing limita
tion: 

and no other compensation 
must be allowed." 

Thus, in accordance with said Sec
tion 4:464, the mileage allowed county 
commissioners for travel between the 
county seat and their residence is in 
reality figured by this statute to be a 
part of his compensation. The mileage 
allowed by said Section 4464 does not 
apply to all mileage, but merely ap
plies to such mileage as is traveled in 
going to and from the commissioners' 
place of residence and the county seat. 

Therefore, it is my opinion county 
commissioners are entitled to the sum 
of seven (7) cents per mile for the dis
tance necessarily traveled in going to 
and returning from the county seat 
and place of residence for the attend
ance of sessions of the board of county 
com mission ers. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 239. 

Fees for Filing Petitions-Special and 
General Administrators-Estates

Petition for Letters of Special 
·Administrator. 

Held: Per~on filing petition for gen
eral letters of administration of 
estate who had previously paid 
fee for filing petition for special 
administration must pay filing 
fee for filing petition for gen-
eral administration. . 

Mr. J. W. Lynch 
County Attorney 
Chouteau County 
Fort Benton, :\10ntana 

August 9, 1944. 
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Dear Mr. Lynch: 

You have requested an opInIOn of 
this office asking if the clerk of court 
should charge for filing of petition for 
letters of administration on an estate 
of a deceased. person, when the per
son so filing the petition had thereto
fore paid a filing fee for filing a peti
tion for letters of special administra
tion on the same estate. 

Section 4919, Revised Codes of ~don
tana, 1935, provides the fees to be 
charged by the clerk in probate pro
ceedings in part as follows: 

"At the time of filing the petition 
for letters testamentary, of admin
istration, or guardianship, the clerk 
must collect from the petitioner the 
sum of five dollars." 

This section also provides for other 
fees to be charged for the filing of 
other petitions in any particular pro
bate proceedings. Thus, the inference 
is given that the fee charged is for the 
filing- of the petition and not the com
mencement of the probate proceed
ings. As a petition for letters of special 
administration is as much, or nearly 
as much, work to file as the petition 
for general administration, it is to be 
presumed the statute intended that 
even if the two petitions be filed in 
the same estate and by the same peti
tioner there would be two filing fees 
to be paid. This office held in Opinion 
No. 478, Volume 19, Report and Offi
cial Opinions of the Attorney General. 
that the charge was for the filing of 
the petition, and even in the event of 
death, a subsequent petitioner to fill 
the vacancy must pay the filing fee. 

Furthermore, under our statutes 
proceedings for special administration 
and general administration are t\\'o en
tirely different proceedings. for two 
entirely different purposes. The special 
administration is to preserve the es
tate from waste until someone is ap
pointed to take charge of it, and is only 
allowable in the event of anticipated 
waste, destruction, or loss due to lack 
of care, while general administration 
is for the purpose of legally paying 
creditors and distributing the estate. 
Generally the law recognizes two dis
tinct proceedings. See in this respect 
Bancroft's Probate. Volume I, page 
613. as follows: 

"Special administration and gen
eral administration although upon 
the estate of the same decedent, are 
separate, distinct and independent 
proceedings." 

Therefore, it is my opinion a person 
filing- a petition for letters of general 
administration of an estate must pay 
the sum of five dollars to the clerk at 
the time of filing, even if such peti
tioner had theretofore paid the sum of 
five dollars to the clerk for filing for 
special letters of administration on the 
same estate. 

Sincerely yours, 
R. V. BOTTO:\fLY 
Attorney General 

Opinion No. 240, 

Schools and School Districts-Trans
portation-Pupils Enrolled Outside 
District of Residence-Residence, 

School Pupils. 

Held: A parent who resides in two 
school districts for a portion 
of each year and earns his liv
ing in one district is a resident 
of the district where he earns 
his living in regard to the ap
plication of Chapter 203, Laws 
of 1943. It is mandatory, un
der the provisions of Chapter 
203, Laws of 1943, that the 
school district in which a child 
resides and who attends school 
in another district with req ui
site authorization, pay the ac
tual cost of education. Th~ 
trustees of a school district 
have discretionary power to 
furnish transportation but if 
they furnish transportation to 
any. they must furnish to all. 
T t is not mandatory for a 
school district to pay the actual 
cost of educating a child who 
attends school in another dis
trict unless such child has been 
authorized to do so by the 
county superintendent of the 
county of the child's residence 
and the board of trustees of the 
district which he intends to at
tend school. School trustees do 
not have the authority to fur
nish transportation to a child 
who lives less than three miles 
from an elementary school, ex
cept in the above authorized 
cases. 
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