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fore be an indirect killing of the un­
born, but nature in reality would be 
the killer of the unborn. 

The unborn were not in reality in 
existence at the time of the killing of 
the mother; they could not have been 
killed without physical force upon the 
mother. In reality they had no sep­
arate existence. The Supreme Court 
of the United States was confronted 
with a relatively similar question in 
the case of United States v. 24 Live 
Silver Black Foxes, and held in part 
as follows: 

"For many purposes the law con­
cedes to physiology the fact that 
life commences at conception, en 
ventre sa mere (I Bla. 130), and is 
life for all beneficial purposes (1 P. 
Wms. 329), but to create a civil 
right status a child must be born. 
The circulating system must be 
changed and the child must have an 
independent circulation." 

The pups in question had no sep­
arate actual existence; they could not 
have been protected separately, nor 
could they have done damage separate­
ly from the mother. Therefore, it seems 
reasonable to hold that they were a 
part of the mother within the intent 
of the bounty law. 

I t is therefore my opinion that 
bounty is 1I0t payable to persons kill­
ing a female predatory anima\. under 
the bounty laws of the state of Mon­
tana. for unborn young found within 
the female animal. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 234. 

Candidates-Fees-Refunding of Fil­
ing Fees-Nominating Petition. 

Held: Persons who file nominating 
petitions are not en'itled to re­
payment of filing fees on with­
drawal in the state of :\Iontana. 

Mr. Denzil R. Young 
County Attorney 
Fallon Countv 
Baker. :\ront~na 

August I, 1944. 

Dear Mr. Young: 

You have requested an opllllon of 
this office inquiring if a candidate who 
withdraws after filing his nominating 
petition may recover his filing fee. 

Section 640, Revised Codes of Mon­
tana, 1935, provides in part as follows': 

"Any person who shaH desire to 
become a candidate for nomination 
to any office under this law shall 
send by registered mail, or other­
wise, to the county clerk . . . a 
petition for nomination, signed by 
himself, accompanied by the filing 
fee hereinafter provided for, and 
such petition shall be filed ... All 
nominating petitions pertaining ... 
for county and district offices, to be 
voted for in one county only . 
shall be filed in the office of the 
county clerk. 

''The fees required to be paid for 
filing such petitions shaH be as fol­
lows: (filing fees for various of­
fices listed.)" 

There is no provision in said Section 
640. or in Chapter 65, Political Code, 
Revised Codes of Montana, 1935 for 
repayment of the filing fee. Said' sec­
tion specifically provides such fee is 
paid for filine:. (See quoted portion.) 
The person filing the petition takes the 
chance that he may not be qualified or 
that some unforseen emergency or other 
cause may arise which would make it 
impossi.ble to carry out his campaign 
or receIve the office. See Corpus Juris 
116, as follows: 

"A candidate is not. upon his with­
drawal prior to the election, entitled 
to a return of the fee required of and 
paid by him." (See also State v. 
Brodigan, 142 Pac. 520.) 

It is my opinion that a person who 
files his petition. for nomination to any 
office in the state of :\If ontana is not 
entitled to a repayment of his filing 
fee upon withdrawal. 

Sincerely yours, 
R. V. BOTTO:\1LY 
Attorney General 

cu1046
Text Box




