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in constant attendance at his engine 
during working hours when there are 
workmen underground and under these 
circumstances such engineer could not 
be assigned any other duties during 
such time which would interfere or 
detract from his duties as hoisting engi
neer and could not leave the atte·ndance 
of his engine at any time while per
forming his duties as such hoisting 
engineer or be out of earshot of signals 
which might come from the workmen 
underground. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 227. 

County Commissioners-Counties-
Lands-Sale of Lands-Tax Deed 

Lands. 

Held: The board of county commis
sioners may not delegate to the 
county clerk and recorder or 
any other officer, agent or em
ployee of the county authority 
to consummate leases or sales of 
lands taken by the county 
through tax deed proceedings. 
Both real and personal property 
tax liens against real estate are 
extinguished by sale of the 
lands for taxes and purchasers 
from the county under the pro
visions of Chapter 171, Laws 
of 1941, take such real estate 
free of any tax lien, e~ther real 
or personal, assessed or levied 
prior to the county taking tax 
deed. 

Mr. Carl Lindquist 
County Attorney 
Daniels County 
Scobey, Montana 

Dear Mr. Lindquist: 

July 13, 1944. 

You have requested an opinion of 
this office on the following questions: 

"May a board of county commis
sioners delegate to any county office 
or county officer such as the county 
clerk, authority to approve and close 
transactions dealing with the leasing 
or sale at private sale of lands which 
have been acquired by the county 
through t'!x deed proceedings and 
which have been offered at public 

sale and no public sale made of the 
same. 

"What proceedings, if any, the 
county may take with respect to un
paid personal property taxes which 
show as a lien against the lands 
acquired or to be acquired by tax 
deed proceedings." 

In answering your first question, I 
wish to call attention to the following 
portions of Chapter 171, Laws of 1941: 

"Section 4. In the event any of 
said lands are not sold at such public 
sale the county commissioners may 
at any time either again appraise, 
advertise, and offer the same at public 
auction or sell the same at private 
sale at the best price obtainable at 
not less than ninety per cent (90%) 
of the last appraised value ... " 

"Section 5. When such lands ... 
the county commissioners may, if 
deemed for the best interests of the 
the county, lease said lands upon 
the best terms obtainable for . . ." 

From the above quoted portions of 
Chapter 171, it is specifically stated 
that the commissioners shall do the 
selling or leasing. It is a duty imposed 
upon them by law. Furthermore, in 
both instances, that is, either in sell
ing or leasing, the commissioners 
must decide that their action is for 
the best interests of the county and 
they must obtain the. best terms pos
sible. The above mentioned chapter 
does not give the commissioners any 
authority to delegate this power to 
any other officials, nor may such au
thority be necessarily implied. See in 
this respect, 15 Corpus Juris 457, as 
follows: 

"It is well settled that a county 
hoard possesses and can exercise such 
powers and such powers only, as 
are expressly conferred on it by the 
constitution and the statutes of the 
state, or such powers as arise by 
necessary implication from those ex
pressly granted." 

See also Lewis v. Petroleum County, 
92 Mont. 563, 17 Pac. (2d) 60, 92 Mont. 
565, as follows: 

"The principle is well established 
that the board of county commission
ers may exercise only such powers 
as are expressly conferred upon it 
or which are necessarily implied from 
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those expressed, and that where there 
is a reasonable doubt as to the ex
istence of a particular power in the 
board of county commissioners, it 
must be resolved against the board, 
and the power denied." 

Furthermore, the holding of these 
private sales are not the same as hold
ing public auctions. The board, in 
making private sales and leases, is 
bound to exercise discretion, that is, 
it must not only decide it is for the 
best interest of the county to make the 
particular sale or lease but must obtain 
the best price possible. Therefore, they 
may not delegate this duty. See in this 
respect 15 Corpus Juris, 465, as follows: 

"The right of a county board to 
delegate its authority depends on the 
nature of the duty to be performed. 
Powers involving the exercise of 
judgment and discretion are in the 
nature of public trusts and cannot 
be delegated to a committee or agent." 

In Opinion No. 210, Volume 20, Re-
port and Official Opinions of the At
torney General, this office held in 
accordance with the last above citation 
in a relative matter to the question you 
pres en t, as follows: 

"On the-other hand, however, the 
duty of fixing the amount of rent and 
amount of repairs to property would 
entail judgment and discretion and 
may not be delegated by the board, 
but must be performed by the board 
itself." 

In answering your inquiry, I wish to 
call your attention to Section 2153 .. Re
vised Codes of Montana, 193;" as 
amended by Chapter 97, Laws of 1937. 
Said chapter states that all personal 
taxes shaH be a lien against real prop
erty, save for certain exceptions, which 
exceptions are not involved in your 
controversy. This chapter gives the 
county assessors authority to aHow the 
personal property tax to be made a 
lien against the land and also makes 
such tax a lien. 

Under Section 2182, Revised Codes 
of Montana, 1935, the county treasurer 
shaH give notice at certain 'designated 
times that all property in the county, 
upon which delinquent taxes are a 
lien, will be sold at public auction, unless 
prior to said time said delinquent taxes, 
together with aH interest, penalties and 
costs due thereon are paid. Chapter 

171, Laws of 1941, provides the sale 
price received from the sale or lease 
of lands taken by tax deed shall be 
credited to the funds of the county 
in the same way the taxes for which 
the land was sold would have been paid 
had the taxes not become delinquent, 
or if the sale price is not sufficient for 
fuH payment that 'the money received 
be pro rated. Section 2211, Revised 
Codes of Montana, 1935, as amended by 
Chapter 17, Laws of 1941, provides for 
piece-meal redemption from tax sale. 
It is provided in that chapter that the 
personal property taxes which are a 
lien on the entire tract taken on tax 
sale be pro rated and proportionaHy 
paid on any piece-meal redemption. 
Section 215, Revised Codes of Montana, 
1935, provides in part as follows: 

"AH deeds heretofore or hereafter 
executed more than three years after 
any tax sale shaH be deemed to con
vey to the grantee the absolute title 
to the lands described therein as of 
the date of the expiration of three 
years foHowing the date of sale, in
cluding aH the right, title, interest, 
estate, lien, claim and demand of the 
state of Montana, and of the county, 
in and to said real estate ... " 

In view of the above cited sections 
and chapters of our laws, it seems the 
legislature intended that personal prop
erty taxes should, if there is adequate 
security, be made a lien agaitist the 
owners' real estate, if any, but that the 
assessor may, -if he is of the opinion 
the tax is not adequately secured, certi
fy the personal property tax to the 
county treasurer, who in accordance 
with law proceeds directly against the 
personal property to recover the tax. 
Thus, if the assessor determines that 
the personal property tax is adequately 
secured, then such taxes merge with 
the real estate taxes as one lien against 
the real estate and when the real estate 
is sold, it shaH be sold for the entire 
taxes, both personal and real such as 
constitutes the tax lien. 

Therefore, it is my opinion: 

1. The board of county commission
ers under the present law, cannot dele
gate to the county clerk and recorder 
or any other officer, agent or employee 
of the county the right to consummate 
leases or sales of lands taken by the 
county through tax deed proceedings. 
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2. The lien of both personal and real 
property taxes against real estate are 
extingUished by the sale of lands for 
taxes, and tax deed lands sold by the 
county under the provisions of Chapter 
d 1. Laws of 1941, under the facts you 
have given me in this case, are free 
in the hands of the purchaser, from the 
county, of any and all liens of the 
state or county for taxes, either real or 
personal, which were levied prior to 
the taking of tax deed by the county. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 228. 

County Treasurer-Duties Under 
Section 1, Chapter 88, Laws of 

1943--Issuance of Licenses to Motor 
Vehicles. 

Held: County treasurer must issue 
license plates to motor vehicle 
owners upon the presentation 
of the immediately previous 
registration receipt issued by 
the registrar of motor vehicles, 
or an affidavit upon a form pre
scribed by the registrar, stat
ing under oath that the vehicle 
had not been operated on the 
highway of the State of Mon
tana during the immediately 
previous year, and the treasurer 
has no further authority or duty 
to question either the receipt 
or the affidavit further than to 
determine that it is on the regu
lation form. 

Mr. H. R. Eickemeyer 
County Attorney 
Cascade County 
Great Falls. :\lontana 

Dear Mr. Eickemeyer: 

July 20, 1944. 

You have requested an oplmon of 
this office as to the duties of the 
COUll~y treasurer under Section I of 
Chapter 88, Laws of 1943, and par
ticularly in connection with his duties 
in regard to determining whether or 
not an applicant for registration of a 
motor vehicle purchased a license plate 
for the previous year. 

Section I of Chapter 88, Laws of 
1943. is plain, explicit and unambiguous 

in its terms. It places certain duties 
upon the treasurer but does not ex
tend his general powers. Under said 
Section 1 of Chapter 88. the county 
treasurer has no judicial or investiga
tive authority. H is duties are purely 
administrative. The person applying 
for license must, as a prerequisite for 
securing a license for the current year, 
produce either a registration receipt 
for the immediate previous year, or an 
affida vit that the vehicle had not been 
used on the highways of the state dur
ing the immediately previous year. 
This receipt and the form for the 
affidavit are both forms prescribed by 
the Registrar of Motor Vehicles of the 
State of :\Iontana. The treasurer is 
bound to see that one or the other of 
these two prerequisites are presented 
before he issues a license. The said 
Section 1 of said Chapter 88 requires 
no further duty on the treasurer and 
as the treasurer is an administrative 
officer he has no authority to make 
any further investigation into the mat
ter. 

Therefore. it is my opinion that the 
county treasurer must issue a license to 
the owner of a car upon such owner 
presenting the immediately pre\'ious 
registration receipt issued by the Reg
istrar of Motor Vehicles, stating under 
oath that the vehicle had not been 
operated on the highways of the State 
of Montana during the immediately 
previous year. except in cases of auto
mobiles not previously licensed in 
1iontana, and that the treasurer has no 
authority or duty to question either the 
receipt or the affidavit further than to 
see that the instrument so produc~d 
is regular in accordance to form as pre
scribed by the Registrar of :VIotor Ve
hicles of the State of 110ntana. 

Sincerely yours, 
R. V. BOTT01IL Y 
A ttorney General 

Opinion No. 229. 

County Commissioners-Medical Aid 
-Hospitalization-Old Age Assistance 

Held: Money expended for medical 
aid and hospitalization fur
nished to a person during his 
lifetime under the provisiollS 
of Sections 4525, 4526, or 4465.4, 
Revised Codes of 1Iontana, 
1935, or Chapter 82, Laws of 

cu1046
Text Box

cu1046
Text Box




