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not be inspected before being 
transported from one experi
mental station to another. 

June 8, 1944. 

~fr. Paul Raftery, Secretary 
State Livestock Commission 
State Capitol 
Helena, Montana 

Dear Mr. Raftery: 

You have written asking if livestock 
owned by the state of Montana and 
transported in state owned vehicles 
Irom one county to another within the 
state are subject to the inspection pro
vided by Chapter 59, Laws of 1943. 

The state of Montana has no au
thority or right to own or keep livestock 
or other personal property not necessary 
to the operation of the state or some 
of its institutions. 

Exception (c) found in paragraph 4 
of Section 1 of said Chapter 59 reads 
as follows: 

"(c) ... to any animal when driven 
by the owner from one county to 
another for the purpose- of pasturing, 
feeding or changing the range there
of, nor to any animal driven from 
the county to another by the owner 
thereof, when such animal is used 
in the ordinary conduct of his busi
ness," 

Due to the fact the livestock of the 
state is used in the ordinary conduct of 
its business, and is experimental work 
for the benefit of the entire state, it 
seems the state stock transported by the 
state officials would come within the 
said exception (c) found in paragraph 
4 of Section 1 of Chapter 59. 

Section 6 of Chapter 59, the penalty 
section; does not mention the state or 
public subdivisions, hut speaks of per
sons only, which of course does not 
cover the state. (See Section 16, Re
vised Codes of Montana, 1935.) 

Looking at the said Chapter 59 as a 
whole, it may not be presumed that the 
legislature intended that the said chap
ter should cover livestock owned by the 
state and used in its experimental de- -
partments. Furthermore, there are no 
nrovisions for paying the fees set forth 
in Section 4 of said chapter by the state 
or one of its agencies. 

Therefore, it is my opinion livestock 
owned and used by the state of Mon
tana in the experimental department 

come within the exception (c) found 
in paragraph four of Section 1 of 
Chapter 59, Laws of 1943, and need not 
be inspected before crossing county 
lines when being transported from one 
experimental station to another. How
ever, I do believe as a matter of cour
tesy the experimental department 
should notify the stock inspector of 
the county in which it is located .that 
it intends to move such stock and give 
him the opportunity to examine such 
stock if he sees fit, save and except in 
the event of emergencies. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 218. 

Elections-Special Elections-Vacancy 
-County Treasurer-Candidates, 

Nomination of. 

Held: An election held to fill a 
vacancy in the office of county 
treasurer is a special election 
and candidates for the election 
may be nominated either under 
the provisions of Section 612, 
Revised Codes of Montana. 1935, 
or under the provisions of Sec
tion 615, Revised Codes of Mon
tana, 1935. Candidates for a 
special election cannot be nom
inated under the provisions of 
the general primary law, Chap
ter 65, Volume I, Revised Codes 
of Montana, 1935. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

June 9, 1944. 

You have requested my opinioil con
cerning the method to be followed 
in filling the vacancy in the office of 
county treasurer. You advise me that 
a vacancy occurred after the last gen
eral election by the death of the person 
elected and an appointment was made 
to fill the vacancy until the next gen
eral election. 

Section 5 of Article XVI of the 
Constitution of Montana, as amended, 
provides in part: 

"Vacancies in all county, township 
and precinct offices, except that of 
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county commissioners, shall be filled 
by appointment by the board of 
county commissioners, and the ap
pointee shall ho~d offi~~ until the 
next general electIOn .. '. 

Under the above provisions the ap
pointee holds office until the general 
election November 7, 1944,' at which 
time the unexpired term will be filled 
by election. 

The election to fill the vacancy will 
be a special election as Section 532, Re
vised Codes of Montana, 1935, provides 
in part: 

"Special elections are such as are 
held to supply vacancies in any office, 
and are held at such times as may be 
designated by the proper officer or 
authority." 

In the case of State ex reI. Rowe 
v. Kehoe, 49 Mont. 582, 144 Pac. 162, 
the Court held: 

"In the consideration of this case, 
the court reached the conclusion that 
inasmuch as an election to fill a 
vacancy is a special election, though 
to be held at the same time as the 
general election, and inasmuch as 
the statute (Rev. Codes, sec. 455) 
mandatorily requires notice of it to 
be given by publication and posting 
at the voting places, and these pre-

_ requisites had been entirely omitted 
by the board of commissioners, the 
election, if held, would be wholly 
invalid. As was stated by this court 
in State ex reI. Breen v. Toole, 32 
Mont. 4, 79 Pac. 403, we do not 
question the propriety of the rule that 
previous notice by the proper au
thority is not necessary to render 
a general election valid. The law 
fixes the time for holding these elec
tions and also names the officers to 
be elected. Of these facts the people 
may be conclusively presumed to take 
notice; but they cannot be presumed 
to know generally that a vacancy 
has occurred which they may fill at 
the date of the general election, 
though they are presumed to know 
the date when the general election, 
takes place. Hence, to say that formal 
notice by the board of commissioners 
as required by the statute is unneces
sary is tantamount to holding that 
such information as the one or more 
candidates may choose to impart to 
the electors is sufficient to meet all 
legal requirements ... " 

"An election to fill a vacancy is 
a special election, although held on 
the same day as a general election." 
(20 C. J. Sec. 3, Pages 56-57.) 

(See also State v. King County, 
Superior Ct. 71 Wash. 484, 128 Pac. 
1054, Annotated Cases 1914 C. 591; 
State v. Howe 59 Wash. 492,110 Pac. 
386, 50 LRANS 336.) 

Pi. proclamation ordering a special 
election must be made by the county 
commissioners and Sections 535 and 
536, Revised Codes of Montana, 1935, 
state the procedure to be followed. (See 
State ex reI. Dunn v. Smith, 53 Mont. 
341, 163 Pac. 784.) 

The method of nomination of candi
dates for a special election is not clearly 
stated by our statutes. 

By the enactment of the direct pri-
mary law, Chapter 63, Volume 1, Re
vised Codes of Montana, 1935, the legis
lature provided that candidates for pub
lic office shall be nominated by the 
direct vote of the people in a primary 
election. 

However, Section 632, Revised Codes 
of Montana, 1935, provides: 

"On the third Tuesday of July pre
ceding any general election (not in
cluding special elections to fill va
cancies, ... ) at which public officers 
in this state and in any district or 
county are to be elected, a primary 
nominating election shall be held in 
accordance with this law ... " 

It would appear from the foregoing 
that the primary election law has no 
application to special elections and 
our court so held in State ex reI. Reibold 
v. Duncan, 55 Mont. 380, 177 Pac. 250. 
In that case the court considered the 
general primary law and its applica
tion to special elections and said: 

"But no provision is made for a 
primary election to nominate candi
dates to be voted upon at special 
elections; on the contrary, the terms 
of the act are made applicable to 
nominations to be voted on at gen
eral elections only." 

The Supreme Court in the Reibold 
case considered the methods of nomina
tion of candidates for special elections 
and held such nominations could be 
made by a convention as provided in 
Section 612, Revised Codes of Mon
tana, 1935, or by certificate of nomina-
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tion as provided in Section 615, Revised 
Codes of Montana, 1935. 

It is therefore my opinion that an 
election held to fill a vacancy in the 
office of county treasurer is a special 
election and candidates for the election 
may be nominated either under the pro
visions of Section 612, Revised Codes 
of Montana. 1935, or under the provi
sions of Section 615, Revised Codes of 
Montana, 1935. From the statutes and 
decisions, candidates for a special elec
tion mav not be nominated under the 
provisio~s of the general primary law, 
Chapter 65, Volume 1, Re\'ised Codes of 
Montana, 1935. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 219. 

Military Service-Officers and Offices 
-Vacancies. 

Held: The term of office of an actirig 
public official who was appoint
ed to office during the absence 
in military service of the elected 
officer is for the unexpired term 
of the elected officer. A per
manent vacancy of the office 
does not occur by the induction 
into military service of an elect
ed officer. 

Mr. E. F. Bunker' 
County Attorney 
Gallatin County 
Bozeman, Montana 

D~ar Mr. Bunker: 

June 10, 1944. 

You have requested my opinion con
'~erning the term of office of an acting 
public adminisrator who was appointed 
to the office upon the elected public 
administrator's joining the armed forces. 
You ask specifically if the appointed 
officer holds office until the next general 
election or for the unexpired term. . 

Section 5. Article XVI of the Mon
tana Constitution as amended provides 
in part: 

"Vacancies in all county, township 
and precinct offices. except that of 
county commissioners, and the ap
pointee shall hold his office until 
the next general election ... " 

It is apparent from the above quoted 
portion of Article XVI that if the en
listment in the navy of the elected officer 
results in a vacancy, then the acting 
officer and appointee holds office until 
the next general election. 

Chapter 47, Laws of 1941, was passed 
by the legislature and its title recites: 

"An act to provide for Reemploy
ment of Elected Officers and Em
ployees of the State of Montana and 
any Political Subdivision thereof, 
VVho Shall Hereafter Serve in the 
Military Forces of the United States 
Upon Completion of Their Period of 
Training and Service; to Provide 
for 'Acting' Officers to Serve During 
Such Absence of Elected Officers; 
and Relating to Procedure to be Fol
lowed to Secure Such Reemploy
ment." 

Section I of Chapter 47 provides for 
the restoration to office of elected public 
officials and public employees after their 
military service. Section 7 pr'ovides for 
the appointment of "acting" officers 
during the absence of elected officers 
in military service and states in part: 

"'Acting' officers so appointed 
shall be appointed for a period not 
to exceed the unexpired term of the 
officer whose duties he assumes and 
such appointment shall be subject to 
the right hereinbefore set forth of 
the elected officer to the restoration 
of his position." 

Section 8 of Chapter 47 provides in 
part: 

"It is specifically declared that the 
absence of such officer, caused by 
such military service, shall not create 
a vacancy in the office to which he 
was elected." 

In the case of Gullickson v. Mitchell, 
113 Mont. 359. 126 Pac. (2nd) 1106, our 
Supreme Court considered Chapter 47, 
Laws of 1941, and held that a perma
nent vacancy did not result when an 
elected officer is absent because of 
military service. The Court also said: 

"Chapter 47 relating, as it does, 
to the temporary relief from duty. 
leave of absence, or suspension of 
an officer, with his assent, rather 
than to a permanently vacated office. 
there is no valid objection to the ap
pointment's continuing beyond an 
election; for as pointed out in the 
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