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for animals with curable diseases, with 
the same limitation as to the county 
and state combined liability. Section 
3 amends said Section 3279, and pro
vides for participation in part by other 
agencies than the state and county in 
paying such indemnity, and states in 
part as follows: 

"In all cases where the federal 
government, or agency other than 
the state or county, shall compensate 
the owner in whole or in part for 
livestock or property destroyed by 
order of the Montana livestock sani
tary board, then the amount of such 
compensation from the federal gov
ernment, or other agency, shall be 
deducted from the amount of com
pensation or indemnity, which other
wise would be payable by the state 
and any county, provided herein for 
such animal or property destroyed 
... " (Emphasis mine.) 

Some contention might be made that 
this Section 3 of said Chapter 75 should 
be construed in the same light as Sec
tion 1 of Chapter 177, Laws of 1937, 
but it is to be kept in mind that in 
the last referred to section it is specifi
cally provided that the salvage value 
is to be deducted from the claim pre
sented by the owner and by Section 
4 of said Chapter 75, amending Section 
3274, Revised Codes of Montana, 1935, 
it is specifically provided that the claim 
shall be based on the appraised value, 
while in Section 3 or said Chapter 
75, it is specifically provided the amount 
received from other agencies than the 
state or county shall be deducted from 
the amount of indemnity, which other
wise would be payable by the state 
and any county. Under the different 
wording of these two sections, it is 
plain that the legislature did not intend 
that the two deductions from the 
owner's indemnity should be from the 
same figure. . 

In Opinion No. 99, Volume 20, Re
port and Official Opinions of the At
torney General, after setting forth that 
the salvage is to be deducted from the 
claim, the following language is found: 

"Please note that above provision 
does not say such deduction shall be 
from the amount of indemnity the 
state and county are authorized to 
pay. It says the deduction shall be 
from the owner's claim against the 
state and county." 

Under the provisions of the law per
taining to such indemnity, it is easy 
to see how a claim might be filed when 
after taking the salvage off the balance 
of the full appraised value or seventy
five percent ·thereof, might be less than 
fifty dollars. Therefore, the claim should 
be made for the full or seventy-five 
percent of the appraised value, as the 
case may be, as the owner is entitled to 
full compensation, if such falls within 
the amount the state and county are 
required to pay. 

Therefore, it is my opinion that where 
any sum is paid by the federal govern
ment or agency other than the state or 
county for indemnity, such portion as 
the government or such agency pays 
should be deducted from the sum of 
fifty dollars, in the case of grade 
animals, and the sum of one hundred 
dollars in the case of purebred animals, 
and the balance is payable by the state 
and county in equal amounts, as such 
sums of fifty dollars and one hundred 
dollars are the sums respectively, which 
otherwise would be payable by the state 
and any county, provided, however, 
if the balance of the full appraised 
value or seventy-five percent thereof, 
as the case may be, is less than fifty 
dollars or one hundred dollars. Then 
it would be deducted from such balance. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 198. 

County Commissioners-Tax Deed 
Lands-Lands-Royalty and Interest. 

Held: County commissioners have not 
been given authority to sell oil, 
gas and mineral reservations re
tained under the provisions of 
Chapter 171, Laws of 1941. ex
cept as it is produced and sa\'ed 
from the land. . 

Mr. Robert E. Purcell 
County Attorney 
Garfield County 
Jordan, Montana 

Dear Mr. Purcell: 

April 8, 1944. 

You have submitted for official opin
ion of this office the following question: 

"Have the county commissioners 
authority to sell the 6~ % royalty 
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interest in the oil, gas and minerals 
produced and saved from the land, 
which they have reserved from tax 
deed land sold under the provisions 
of Chapter 171, Laws of 1941?" 

The specific portions of said Chap
ter 171, Laws of 1941, pertaining to 
this matter are paragraph two of Sec
tion 2 and Section 8. Paragraph two 
of Section 2 provides in part as follows: 

" ... provided that the county may 
reserve not to exceed six and one
fourth per cent (6}:l:%) royalty in
terest in the oil, gas and minerals 
produced and saved from said land." 

Section 8 provides in part as follows: 

"That property belonging to the 
county of the value of less than 
fifty dollars ($50.00) and property 
of the county acquired by means other 
than by tax deed may be sold as 
provided by Section 4465.9 of the 
Revised Codes of Montana of 1935 

" 
Said Chapter 171, Laws of 1941, per

tains to land or property acquired by 
tax title, and provides the exclusive 
manner of selling such property. There 
is some conflict of opinion as to wheth
er this royalty reserved was in reality 
secured by the tax title or by the act of 
the commissioners at the time of reser
vation or exception, but generally it is 
held that a retention of.such rights in a 
grant are an exception and not a reser
vation. Therefore. the title would have 
been received at the time of the taking 
of tax title. (See Summers Oil and Gas 
Vol. 1. Page 354, Section 137.) There~ 
fore, if the title to these royalties were 
acquired by tax title said Chapter 171 
Laws of 1941, is conclusive as t~ 
whether the same may be sold. 

The only specific mention in said 
Chapter 171 of such reservation is in 
the above quoted portion of said Section 
2. Said section or the chapter as a 
whole does not state what is to be done 
with the royalty nor does it provide 
in specific terms or by implication 
for any action on the part of the com
missioners for the development of any 
rights under these reservations. The 
d~ti~s and powers of the county com
mIssIoners are fully set forth in our 
codes and amendment thereto, but 
nowhere are the commissioners given 
any authority to enter into the oil or 
mining business or speculation in oil, 

gas or mineral royalties. Section 2 
of said chapter does not even give 
the commissioners authority to enter 
upon the lands to develop the rights 
retained and as they have no general 
powers no such rights can be presumed. 
The commissioners are merely em
powered to reserve, to keep a certain 
royalty interest in the oil, gas and 
minerals produced and saved from said 
lands. Under the circumstances it is 
difficult to see how such rights can 
be merchantable as the development 
of the same is in the discretion of the 
purchaser or his successors and the 
county could not transfer a greater right 
than it had. 

The fact is no expressed authority 
to sell the reserved royalty is given by 
Chapter 171, and no further mention 
of the reservations are made than I have 
here mentioned. I am of the opin
ion the legislature intended such reser
vations should be made without the 
right to sell; at least after looking at 
the entire statute it seems to me there 
certainly is a reasonable doubt of any 
implied authority. The Montana Court 
held in Lewis v. Petroleum County. 
92 Mont. 563, 17 Pac. (2nd) 60, as 
follows: 

"The principle is well established 
that the board of county commission
ers may exercise only such powers as 
are expressly conferred upon it or 
which are necessarily implied from 
those expressed, and that where there 
is a reasonable doubt as to the ex
istence of a particular power in the 
board of county commissioners, it 
must be resolved against the board 
and the power denied." 

Therefore, I agree with your conclu
sion, and it is my opinion the board of 
county commissioners have not been 
given the authority to sell the royalty 
reserved under paragraph two of Sec
tion 2 of Chapter 171, Laws of 1941, 
under the provisions of Section 8 of 
Chapter 171, or otherwise, to dispose 
of such reserved royalty interest except 
as it is produced and saved from the 
land. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 




