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owner of the animals their appraised 
value. The only duty to be performed 
by the commissioners' court, it seems, 
is to pass upon the report; that is, 
see that the report is in proper form, 
sworn to, etc. They have nothing 
to do with fixing the value of the 
animals ... and it is made the abso
lute duty of the commissioners' court 
to pay the owner of the animals their 
appraised value. (See also, Lewis v. 
Shelby County, (Tenn.) 92 S. W. 
1098 and Farmers & Merchants State 
Bank of Concordia v. Board of Com
missioners of Cloud County,. 165 
Pac. 870.) 

It is therefore my opinion that the 
county commissioners of a county in 
the state of Montana, may not disagree 
with the appraisement made by the 
state veterinary surgeon or his deputy 
or agents, of stock ordered destroyed 
under the provisions of Section 3271-
3279, Revised Codes of Montana, 1935, 
as amended by Chapter 177, Laws of 
1937 and Chapter 75, Laws of 1943, un
less such appraisement is greater than 
the maximum allowed by said statutes. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 178. 

State Veterinary Surgeon-Livestock
Notice of Owner-Destruction of Stock. 

Held: Word "destroyed" as used in 
Paragraph 9 of Section 3278, 
Revised Codes of Montana, 1935, 
means killed; owner of con
demned stock must kill the 
same, or know that the same 
have been kil1ed within sixty 
days in order to qualify for in
demnity. The sixty days men
tioned in Paragraph 9, supra, 
means sixty days from time 
owner is notified that stock 
must be destroyed by order of 
the livestock sanitary board. 

February 23, 1944. 

Dr. W. J. Butler 
State Veterinary Surgeon 
Livestock Sanitary Board 
Helena, Montana 

Dear Dr. Butler 

You have requested an opmlOn of 
this office as to the interpretation of 
Paragraph 9, Section 3278, Revised 
Codes of Montana, 1935, particularly 
as to the word "destroyed" and whether 
it means that the owner must have 
seen that the animal was actually de
stroyed within the sixty days or wheth
er his disposal thereof entitled him to 
indemnity under Sections 3271-3279, Re
vised Codes of Montana, 1935, as 
amended, even if the person to whom 
he has sold or disposed of the animal 
has not killed the animal within sixty 
days. Also you request an opinion as 
to whether the sixty days commence 
to run from the time the Livestock 
Sanitary Board determines that the 
animal is diseased or from the time the 
owner is notified of such finding. 

Section 3278, Revised Codes of Mon
tana, 1935, provides in part as follows: 

"Persons entitled to indemnity. The 
owner of any animal or property de
stroyed, as provided in this act, shall 
be entitled to indemnity therefor as 
herein provided, except in the follow
ing cases ... 

"9. When animals condemned are 
not destroyed within sixty days after 
they have been determined to be 
affected with or exposed to a dis
ease which requires them to be de
stroyed by order of the livestock 
sanitary board." 

In answer to your first question it is 
necessary to go into the definition of 
the word "destroy." 

Funk & Wagnall's New Standard 
Dictionary defines destroy as follows: 

"To put an end to the existence of; 
cause. to cease to be; cut off; kil1;" 

\Vebster's New International Diction
ary defines destroy as follows: 

"To bring to naught by putting out 
of existence; to take the life of; to 
kill." 

In Corpus Juris Secundum, Volume 
3 at pages 1168 and 1169, it is stated: 

"Where provision for indemnity is 
made by statute, 'an owner cannot 
recover it unless his case comes 
squarely within the limits of the stat
ute, and the burden is upon him to pre
sent convincing evidence that the 
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animals destroyed were within its 
contemplation." 
It is to be kept in mind that the act 

herein considered was enacted to pre
serve the health of the state under the 
police powers. Therefore, in view of 
the above cited law, it is my opinion 
that the owner of stock which has been 
ordered destroyed by the state veteri
nary surgeon, his deputies or agents. 
must prove upon filing a claim for in· 
demnity, that the animal so ordered 
to be destroyed, was actually killed 
within the sixty days. To otherwise 
hold would cause continual work for 
the state veterinary surgeon and might 
necessitate several orders before the 
animal was finally killed. 

In answer to your second question, 
as to from what date the sixty days 
begin to run, it is necessary to look 
to the entire act pertaining to indemnity 
for animals destroyed under order of 
the veterinary surgeon, and the intent 
that must necessarily have been in the 
minds of the legislators who passed the 
same 

The act itself provides for indemnity. 
It provides certain property right in the 
person who owned the animal ordered 
destroyed. The act in no place pro
vides that notice of the order to destroy 
the same shall be given to the owner 
of the said animal. 

If the act is to be read together, it 
must be noted that a property right is 
given to the owner of the animal ordered 
destroyed which cannot be taken away 
except on notice to him under his consti
tutional rights. Were Paragraph 9 of 
Section 3279, Revised Codes of Mon
tana, 1935, strictly construed by itself, 
it would be possible for the state 
veterinary surgeon, or his agents, to 
order animals destroyed and not notify 
the owner until after the expiration of 
sixty days and thereby avoid the obliga
tion of the state and county, which 
obligation is provided by the very pro
vision of the same act. To do so would 
be to take away a constitutional right 
by taking property without compensa
tion. 

Therefore, itis my opinion sixty days 
referred to in Paragraph 9 of Section 
3279, Revised Codes of 1\'f ontana, 1935, 
means sixty days form the date the 
owner is notified that the animal has 
been ordered destroyed. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 179. 

Tax Deeds-County Sale-Irrigation 
District Assessments-Lands, Taxpayer 

or Successor Purchase of. 

Held: That taxpayer or successor in 
interest who purchases land to 
which county has taken tax deed 
before county sells same, as pro
vided in last sentence of Section 
1 of Chapter 171, Laws of 1941, 
must pay all irrigation district 
taxes and assessments against 
said land in addition to the coun
ty and state taxes. 

Mr. E. P. Conwell 
County Attorney 
Carbon County 
Red Lodge, Montana 

Dear Mr. Conwell: 

February 24. 1944. 

You have requested an opinion of this 
office on the following question: 

"Provided the taxpayer or successor 
in interest whose property has been 
deeded to the county desired to pur
chase such property by payment to 
the county of the full amount of the 
ta.xes, penalties and interest due on 
said land at the time of taking said 
tax deed as provided by Section I, 
Chapter 171, Laws of 1941, does 
this amount include the irrigation 
district assessments which made up 
the larger portion of the amount for 
which the land was sold and tax deed 
taken ?" 

Section 7243, Revised Codes of Mon
tana, 1935, provides as follows: 

Whenever, pursuant to the provis
ions of the preceding section any lot. 
tract, piece or parcel of land included 
within and forming a part of any ir
rigation district created uilder the pro
visions of this chapter, or included 
within any extension of su<;h district, 
shall be sold by the treasurer of the 
county wherein such land is situated, 
in the manner provided by law for the 
sale of lands for delinquent taxes for 
state and county purposes, and taxes 
or assessments of such irrigation dis
trict form all or a part of the taxes for 
which such lands are sold, it shall 
be the duty of the county treasurer 
making such sale or sales to place to 
the credit of the proper funds of such 
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