
224 OPINIONS OF THE ATTORNEY GENERAL 

Opinion No. 177. 

State Veterinary Surgeon-County 
Commissioners-Livestock. 

Held: That the county commissioners 
have no authority to disagree 
with the appraisal by the state 
veterinary surgeon or his dep
uty or agents of stock ordered 
to be destroyed· under the pro
visions of Sections 3271-3279, 
Revised Codes of Montana, 1935, 
as amended, unless the appraisal 
is in excess of the maximum 
set forth in the statutes. 

February 21, 1944. 
Dr. W. J. Butler 
State Veterinary Surgeon 
Livestock Sanitary Board 
Helena, ~lontana 

Dear Dr. Butler: 

You have requested an opll1lOn from 
this office as to whether the county 
commissioners may disagree with the 
appraisment put on stock ordered de
stroyed by the deputy state veterinary, 
while acting on behalf of the Livestock 
Sanitary Board. under Sections 3271-
3279, Revised Codes of Montana, 1935, 
as amended by Chapter 177, Laws of 
1937, and Chapter 75. Laws of 1943. 

Section 3271, Revised Codes of Mon
tana, 1935, as amended by Section 1 of 
Chapter 75, Laws of 1943, provides in 
part as follows: 

"Animals determined by the state 
veterinary surgeon or by a deputy 
state veterinary surgeon to be affected 
with an incurable disease which are 
destroyed by order of such officer ... 
The county in which such animal was 
owned .at the time it was determined 
to be affected with an incurable 
disease ... shall be liable in part 
as hereinafter provided, for any in~ 
demnity to be paid for such animal 

(provides method of appraisment 
and amount to be paid. Provides in 
paragraph number 3 for same pro
cedure and appraisement of stock af
fected with or exposed to a disease 
:vhich is. not necessarily fatal, except 
111 those 1I1stances full appraised price 
is paid, within limits set.)" 

Section 3273, Revised Codes of Mon
tana, 1935, provides for indemnity and 
from what funds paid, as follows: 

"In payment for animals or prop
erty destroyed by order of the live
stock sanitary board, the state shall 
pay one-half of such indemnity out 
of any moneys at the disposal of the 
livestock sanitary board and the 
county liable in part· for the indem
ni!y, as such county is determined by 
this act, shall pay the one-half part 
of such total indemnity out of the 
general fund of the county." 

Section 3279, Revised Codes of Mon
tana, 1935, as amended by Section 3 
of Chapter 75, Laws of 1943, provides 
as follows: 

"In all cases where the federal 
government or agency other than the 
state or county, shall compensate 
the owner in whole or in part for live
stock or property destroyed by order 
of the Montana livestock sanitary 
board, then the amount of such com
pensation from the federal govern
ment, or other agency, shall be de
ducted from the amount of compensa
tion or indemnity, which otherwise 
would be payable by the state and 
any county, provided herein for such 
anim.al or property destroyed; and 
provided further, that where the 
owner or agent of such livestock or 
property destroyed by order of the 
Montana livestock sanitary board 
shall forfeit any indemnity which the 
owner would otherwise be entitled to 
from the federal government, or 
other compensating agency than the 
state or county, by violation of the 
regulations of the federal govern
ment, or other agency, then and in 
such case an amount equal to the 
indemnity which would have been 
paid, but for the forfeiture, by the 
federal government, or other indem
nifying agency, shall likewise be de
ducted from the payment required 
by this act from the state and county 
for the destruction of such animal or 
property." 

Section 3274, Revised Codes of Mon
tana, 1935, as amended by Section 4 of 
Chapter 75, Laws of 1943, provides in 
part as follows: 

"Claims against the state and any 
county thereof arising from the de
struction of animals or property de
stroyed by order of the Montana live
stock sanitary board, shall be made 
upon official forms as provided by 
the Montana livestock sanitary board 
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which must contain an affidavit by 
the owner or his agent with knowl
edge of the facts of such animal or 
property certifying to the ownership 
of such animal or animals or property 
and the county in which they are 
owned, and that such animal or 
animals have been destroyed and the 
property destroyed, as the case may 
be, in accordance with the law, and 
the regulations of the Montana live
stock sanitary board; and such claims 
must be accompanied by a certificate 
from the state veterinary surgeon 
or his authorized deputy or agent that 
such animal or animals or property, 
as the case may be, were ordered de
stroyed. Such claim shall likewise 
be accompanied by a certificate of 
appraisement as such appraisal is de
termined under Section 3271, together 
with an account of sale showing the 
net proceeds from the sale of the 
animal, if any, paid to the owner. of 
the animal." 

The above portion of said Section 
3274, as amended, pertains to the gen
eral conditions. There are special in
stances where the county is not liable 
but such instances are so unmistakable 
that they need not be considered here. 

The State Livestock Sanitary Board 
is set up under the police powers of 'the 
State of Montana, and therefore has 
authority to order such things done. 
as may be, in the cletermination of the 
board. necessary to the health of the 
State of Montana. See in this respect 
3 Corpus Juris at page 50, as follows: 

"The authority of the legislature 
to enact laws for the protection of 
domestic animals, and to prevent the 
spread of infectious or contagious 
diseases among them, is everywhere 
recognized as a valid exercise of the 
police power of the state." 

See also, Vol. 2 American J urispru
dence at page 811. Durand et al v. 
Dysen, III N. E. Ann. Cas. 1917D 
84, and note at page 89. 

By Section 3273, Revised Codes of 
Montana, 1935. the county is made liable 
for one-half the total indemnity, subject 
however, to the provisions of Section 
3279. Revised Codes of Montana, as 
amended by Chapter 75, Laws of 1943, 
which allows credits for payments made 
hy the government and proceeds of 
sale of such animals, if any. By 
these statutes there is a direct 

obligation made by law on the county. 
Section 3274, Revised Codes of Mon
tana, 1935, as amended by Chapter 75, 
Laws of 1943, definitely states how 
claims shall be presented and does 
not provide for any discretion on the 
part of the county in making payments. 
The only duty of the county commis
sioners under these statutes is to see 
that the claim is correctly presented and 
that it is not larger than allowable 
under the law. 

The courts of the state of Kansas, 
Tennessee and Texas have passed on 
the conclusiveness of the appraisal on 
the county commissioners and in such 
cases it has been held that the appraisal 
is conclusive. See Cory v. Graybill, 
(Kansas) 749 Pac. 417, at page 420: 

:'The Legislature has laid upon the 
livestock sanitary commissioner the 
duty and the responsibility of de
termining the facts upon which the 
liability of the state to indemnify an 
owner depends; and in the absence 
of fraud, collusion, or similar miscon
duct on the part of an owner or of 
the livestock sanitary commissioner, 
it is a duty of the board of county 
commissioners, on presentation of a 
certificate in due form, to draw its 
warrant on the county treasurer for 
the amount therein stated." 

Also, in the same case, near the bot
tom of column two on said page 420, 
the following statement commences: 

"So long as the appraisement is 
the result of an effort made in good 
faith to determine the value of the 
condemned animal or animals at the 
date of the appraisement, the certifi
cate or order issued by the livestock 
commissioner is conclusive on the 
board of county commissioners." 

The Texas Court in Hill County v. 
Hamilton, 273 S. W. 292, at page 293, 
states as follows: 

"If animals in his county are re
ported to be infected with glanders 
and have been quarantined by order 
of the Livestock Sanitary Commis
sion, it becomes the duty of the coun
ty judge to appoint three disinterest
ed parties to appraise and fix the value 
of said animals and make a sworn 
written report of said appraisement 
to the county judge, whereupon the 
commissioners' court shall pass upon 
such written report and pay to the 
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owner of the animals their appraised 
value. The only duty to be performed 
by the commissioners' court, it seems, 
is to pass upon the report; that is, 
see that the report is in proper form, 
sworn to, etc. They have nothing 
to do with fixing the value of the 
animals ... and it is made the abso
lute duty of the commissioners' court 
to pay the owner of the animals their 
appraised value. (See also, Lewis v. 
Shelby County, (Tenn.) 92 S. W. 
1098 and Farmers & Merchants State 
Bank of Concordia v. Board of Com
missioners of Cloud County,. 165 
Pac. 870.) 

It is therefore my opinion that the 
county commissioners of a county in 
the state of Montana, may not disagree 
with the appraisement made by the 
state veterinary surgeon or his deputy 
or agents, of stock ordered destroyed 
under the provisions of Section 3271-
3279, Revised Codes of Montana, 1935, 
as amended by Chapter 177, Laws of 
1937 and Chapter 75, Laws of 1943, un
less such appraisement is greater than 
the maximum allowed by said statutes. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 178. 

State Veterinary Surgeon-Livestock
Notice of Owner-Destruction of Stock. 

Held: Word "destroyed" as used in 
Paragraph 9 of Section 3278, 
Revised Codes of Montana, 1935, 
means killed; owner of con
demned stock must kill the 
same, or know that the same 
have been kil1ed within sixty 
days in order to qualify for in
demnity. The sixty days men
tioned in Paragraph 9, supra, 
means sixty days from time 
owner is notified that stock 
must be destroyed by order of 
the livestock sanitary board. 

February 23, 1944. 

Dr. W. J. Butler 
State Veterinary Surgeon 
Livestock Sanitary Board 
Helena, Montana 

Dear Dr. Butler 

You have requested an opmlOn of 
this office as to the interpretation of 
Paragraph 9, Section 3278, Revised 
Codes of Montana, 1935, particularly 
as to the word "destroyed" and whether 
it means that the owner must have 
seen that the animal was actually de
stroyed within the sixty days or wheth
er his disposal thereof entitled him to 
indemnity under Sections 3271-3279, Re
vised Codes of Montana, 1935, as 
amended, even if the person to whom 
he has sold or disposed of the animal 
has not killed the animal within sixty 
days. Also you request an opinion as 
to whether the sixty days commence 
to run from the time the Livestock 
Sanitary Board determines that the 
animal is diseased or from the time the 
owner is notified of such finding. 

Section 3278, Revised Codes of Mon
tana, 1935, provides in part as follows: 

"Persons entitled to indemnity. The 
owner of any animal or property de
stroyed, as provided in this act, shall 
be entitled to indemnity therefor as 
herein provided, except in the follow
ing cases ... 

"9. When animals condemned are 
not destroyed within sixty days after 
they have been determined to be 
affected with or exposed to a dis
ease which requires them to be de
stroyed by order of the livestock 
sanitary board." 

In answer to your first question it is 
necessary to go into the definition of 
the word "destroy." 

Funk & Wagnall's New Standard 
Dictionary defines destroy as follows: 

"To put an end to the existence of; 
cause. to cease to be; cut off; kil1;" 

\Vebster's New International Diction
ary defines destroy as follows: 

"To bring to naught by putting out 
of existence; to take the life of; to 
kill." 

In Corpus Juris Secundum, Volume 
3 at pages 1168 and 1169, it is stated: 

"Where provision for indemnity is 
made by statute, 'an owner cannot 
recover it unless his case comes 
squarely within the limits of the stat
ute, and the burden is upon him to pre
sent convincing evidence that the 
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