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thorizing the levying of taxes for past 
years. The generally accepted law in 
this respect is set forth in 61 Corpus 
J uris a t page 565 as follows: 

" ... in the absence of a constitu
tional or statutory provision other
wise. the power to levy a tax in any 
one year is restricted to a levy for 
that year, or for the ensuing year, and 
a tax cannot be levied in such year 
for a past year ... " 

Our Supreme Court in Ford Motor 
Co. v. Linnane, 102 Mont. 325, 57 Pac. 
(2nd) 803, stated that all taxes are 
levied upon the persons and not upon 
property, and our Supreme Court in 
Christofferson v. Chouteau County, 105 
Mont. 577, 74 Pac. (2nd) 427, held in 
accordance with the Ford Motor com
pany case and said that in accordance 
with that opinion the cancellation of 
taxes on state land is provided in 
Section 1805.93, Revised Codes of Mon
tana, 1935. may be very properly 
construed to mean nothing more than 
the cancellation of the lien against the 
land and that the tax would still remain 
a liability against the individual. 

The reasoning of the Court in the 
Christofferson case may be correct, but 
even so, the state has no right to hold 
the land as security for the taxes after 
the lien is lost. The lien cann'ot be 
revived so as to be effective against 
the land, and as the laws of this state 
have made provisions for the collection 
of real estate taxes, such statutory 
methods are exclusive; such taxes may 
not be collected in any other manner. 
(Calkins v. Smith, 106 Mont. 453, 78 
Pac. (2nd) 74, and State v. Nicholson, 
74 Mont. 346, 240 Pac. 837.) 

The applicant for reinstatement of 
the certificate of purchase may be 
personally liable for the taxes formerly 
assessed and canceled, but there is 
no way of collecting the tax. Most 
certainly nothing can be read into 
Chapter 28, Laws of 1943, which gives 
the state this power. 

The legislature having granted a right 
to the applicant to reinstate his certifi
cate of purchase, defined with exac
tion the requirements thereof all of 
which are plain and easily und~rstood 
and need no interpretation therefor. ' 

I t is my 'Opinion the taxes for the 
years. 1928 to 1933, inclusive, may not 
be re1l1stated as there is no statute au
thorizing or requiring the same. 

As to the second question pertaining 
to the assessment of taxes for the years 
1934 to 1942, inclusive, I am unable to 
perceive any sound theory of law under 
which the purchaser on the reinstate
ment of his contract, may be required 
to pay taxes which might be "imposed" 
or "reassessed" upon the lands in ques
tion while they were wholly or entirely 
the property of the state after the can
cellation of the purchase contract. 

The interest of the state in this land 
cannot be constitutionally taxed (Con
stitution of Montana, Article XII Sec
tion 2). Therefore, during the 'years 
1934 to 1942, following the cancellation 
and previous to the reinstatement of the 
contract, no tax lien could possibly. 
accrue against the land and no obliga
tion to pay any tax during that period 
was imposed on the delinquent pur
chaser since his contract had become 
"null and void" and his interest in the 
land had already reverted to the state. 

It is therefore my opinion that the 
second question must be answered also 
in the negative. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 163. 

County Attorneys-Duties-Grazing 
Districts-Trespassing. 

Held: County attorney shall prosecute 
crime of trespass as set forth 
in paragraph 1 of Section 26, 
Chapter 208, Laws of 1939, but 
shall not act under paragraph 
2 of said Section 26 of said act. 

January 14. 1944. 

Mr. Melvin N. Hoiness 
County Attorney 
Yellowstone County 
Billings, Montana 

Dear Mr. Hoiness: 
You have requested an op1l11On of 

this office asking if the county attorney, 
by virtue of his office, is the attorney 
for state grazing districts organized un
der Chapter 208,. Laws of 1939. 

Your question on this matter seems 
to be prompted by the language found 
in paragraphs I and 2 of Section 26 
of said act. 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 207 

It is to be noted that said paragraphs 
and 2 of Section 26 are similar in 

effect to the general laws of the State 
of Montana relating to trespass, in that 
under the general laws of the state tres
pass may, in certain 9nstances, be the 
foundation of both a criminal and civil 
action, and under this chapter offenders 
may be punished as a crime under para
graph 1 and a civil remedy is provided 
under paragraph 2 of said section. 

It is my opinion that the county at
torney is not, by virtue of his office 
the attorney for the grazing district. ' 

Any action brought by the county 
attorney under paragraph 1 of Section 
26, Chapter 208, Laws of 1939, is in the 
nature of a criminal action, upon com
plaint being made for and on behalf 
of the state. Such an action would have 
no bearing on the matter of the district 
pursuing its civil remedy under para
graph 2 thereof. All actions under para
graph 11 of the said Section 26 which 
the county attorney deems proper 
should be brought by the county at
torney for and on behalf of the state, " 
and the state is to receive the fine as in 
other cases provided. All procee"dings 
under paragraph 2 of the said Section 
26 should be handled by the district's 
own attorney. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 164. 

Unincorporated Villages or Towns
County Commissioners-Cities or 

Towns. 

Held: A board of county commISSIon
ers, may, if in their sound dis
cretion determine that is may be 
done without detriment to the 
public interest, discontinue a 
street or alley, or a portion 
thereof, in an unincorporated 
town or village, upon a petition 
in writing signed by all the 
owners of lots on such streets 
or aIleys, under Chapter 1, Laws 
of 1941. 

Mr. M. L. Parcells 
County Attorney 
Stillwater County 
Columbus. Montana 

January 15, 1944. 

Dear Mr. Parcells: 

You have submitted the following: 

"The unincorporated village or 
town of Park City, Stillwater County, 
Montana, originally platted, covered 
a full section of land. 

"A petition has been presented to 
the board of county commissioners 
by some eight property owners re
questing the board to close certain 
streets and alleys and that the owner
ship of said streets and alleys be 
vested by order of the Board in the 
various owners to the center of the 
streets and alleys upon which their 
several properties abut, and that said 
vacated lands be thereafter assessed 
to said owners as acreage by metes 
and bounds." 

The statutes pertaining to the above 
question are as foIlows: 

Section 5306, Revised Codes of Mon
tana, 1935, as amended by Chapter 1 
Laws of 1941, provides: ' 

. "The. council, or county commis
SIOners If the town be unincorporated 
may discontinue a street or any part 
thereof, in a city or town or unin
corporated town, upon the petition 
in writing of all owners of lots on the 
streets or alleys, if it can be done 
without detriment to the Dublic in
terest; provided that where'the street 
or alley is to be closed for school 
purposes, a petition signed by sev
enty-five percent (75%) of the lot 
owners on the whole street or aIley 
to be closed, will be required." 

It is to be noted that the provisions 
of the foregoing statute authorize the 
board of county commissioners to dis
~ontinue ~ street or any part thereof, 
111 an ut11ncorporated town upon the 
petition in writing of all 'owners of 
lots on th.e streets or alleys, if it can 
be done wIthout detriment to the public 
!nterest. .The detriment to the public 
1l1terest IS to be determined in the 
sound .di~cretion of the board of county 
commissioners. 

A former attorney general has held, 
an~ "~ agree with his opinion, that the 
petitIOn must be signed by all the own
ers of lots on such streets or alleys 
petitioned to be closed. (Report and 
Official Opinions of Attorney General, 
Volume 12, page 235.) 
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