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of a licensee or his agent, bartender or 
employee of a violation of either the 
Beer Act or the Liquor Act. It is 
likewise clear that the board may, of 
its own motion, after investigation made 
disclosing facts which in its judgment 
are sufficient to warrant such action, 
revoke a license where said licensee, 
his agent, bartender or employee, has 
violated any provision of either the 
Beer Act or the Liquor Act, or any 
valid rule or regulation of the board. 
Keeping in mind, therefore, Regulation 
Number Six. supra, such revocation or 
suspension may be. effected in cases 
where beer or intoxicating liquor is 
sold or otherwise supplied to a minor 
under the age of twenty-one years, by 
the licensee or his agent, bartender or 
employee. 

I t may be well to note here that 
under Section 38, Chapter 84, Laws of 
1937, the duty to revoke or suspend is 
made mandatory while under Section 
2815.45, it is descretionary. 

In view of my conclusions, it might 
not be amiss to here suggest that the 
board instruct its enforcement officers 
that where violations are discovered 
and prosecutions instituted, both the 
licensee and the agent be made parties 
defendant. 

Inasmuch as under the statutes your 
board is charged with the administra
tion and enforcement of both the Liquor 
Act and the Beer Act, it would be my 
opinion that when the board obtains 
information, either through record of 
conviction or otherwise. that any pro
vision of either act has been violated. 
it is the duty of the board to investigate 
to determine if the facts are such that 
the authority of the board to revoke or 
suspend may be exercised. The board 
may not close its eyes and fail to act, 
merely because the specific informa
tion supplied it, outside its own investi
gation, is not in its judgment sufficient 
to authorize it to perform its statutory 
duty. 

J t is therefore my opinion: 

1. That board has authority, and 
it is its duty to revoke or suspend 
a license. without hearing, upon a 
conviction of the licensee. or his 
agent, bartender or employee, of a 
violation of either the Reer Act or the 
Liquor Act. 

2. Where the board has informa
tion that a violation of the Beer Act, 
the Liquor Act, or any valid rule or 

regulation of the board, has oc~urred, 
it is its duty to conduct an investiga
tion to determine the facts, and if 
the facts disclose, to its satisfaction, 
that such violation has occurred, to 
revoke or suspend the license of the 
licensee, without a hearing. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. iS2. 

Fire department relief associations, 
abolishment of-voluntary fire depart

ments, rights of members in relief 
association funds after volunteer depart

ment abolished. 

Held: A member of a volunteer fire 
department abolished by the city 
government has no rights in the 
funds of the relief association. 

November 15, 1943. c 

Mr. John J. Holmes 
State Auditor and 
Ex-Officio Commissioner of Insurance 
State Capitol 
Helena, Montana 

Dear Mr. Holmes: 

You have requested my opinion on 
the following question: 

"\Vould a member of the Kalispell 
volunteer fire department, who served 
continuously for forty years and 
until'the dismissal of the department 
en masse in August, 1938, be entitled 
to a pension or other benefits from the 
fund originated by the volunteer de
partment and built. up with the help 
of state funds apportioned to the as
socia tion ?" 

This question was answered in the 
negative by our Supreme Court in the 
case of State ex reI. Casey v. Brewer, 
et al. 107 Mont. 550, 88 Pac. (2d) 49. 

In the case cited the question arose 
as to whether the treasurer elected by 
the new fire deparment relief asso
ciation organized after the abolishment 
of the volunteer department by the 
city council, or the duly elected treas
urer of the volunteer fire department 
Relief Association should have posses
sion of the funds. The Court in holding 
that the former was entitled to posses
sion of the funds, also held that the 
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members of the old volunteer relief 
association lost all rights to benefits 
in the funds. After quoting certain 
provisions of the statutes relating to 
fire department relief associations, the 
Court said: 

"From this language it is clear that 
to participate in the affairs and enjoy 
the benefits of the relief association, 
a person would have to be a con
firmed member of an organized fire 
department, or at least a member 
of a volunteer department recognized 
by the city or town council. It follows 
from this that a member of a depart
ment abolished by the city govern
ment could no longer qualify as an 
eligible member of the relief associa
tion." 

In conformity with the decision of 
our Supreme Court, it is therefore my 
opinion that a member of a volunteer 

~ fire department which was abolished by 
the city government. has no right to 
benefits in the relief association funds. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 153. 

Licenses-Itinerant Vendors, license of 
-Taxes. 

Held: A license tax cannot be im
posed on an itinerant vendor 
who takes orders for out of 
state concerns who ship di
rectly to the purchaser and 
tha t Section 2429.19, Revised 
Codes of Montana, 1935, does 
not apply to such a vendor. 

December 4, 1943. 

Mr. \Villiam F. Shallenberger 
County Attorney 
Sanders County 
Thompson Falls, Montana 

Dear Mr. Shallenberger: 

You have requested my opinion re
garding the application of Section 2429.-
19, Revised Codes of Montana, 1935, 
to an itinerant vendor who takes orders 
for future delivery after receiving a 
cash deposit, for out of state concerns 
who ship directly to the customer. 

Section 2429.19 provides 111 part: 

"Every application (for a license) 
made by an itinerant vendor taking 
orders for future delivery and col
lecting advance payments ... shall 
be accompanied by a bond in the 
penal sum of $250.00." 

In determining the application of 
Section 2429.19, it is important to note 
the provisions of Section 2429.23, Re
vised Codes of Montana, 1935: 

"Nothing in this Act contained, is 
intended to operate so as to interfere 
with the power of the United States 
to regulate commerce between the 
states as such power is defined by 
the supreme court of the United 
States." 

In 40 American Jurisprudence 929, the 
text sta tes : 

"It is well settled that statutes or 
ordinances which go beyond the regu
lation of actual peddling and provide 
that there may be no soliciting for 
orders or sales by samples, unless the 
solicitor has secured a license, are 
inapplicable to the soliciting for 
orders for goods which are to be 
shipped from one state into another, 
since such transactions ar.e directly 
connected with interstate commerce. 
... A state statute which requires 
persons going from place to place 
soliciting orders for goods for future 
delivery, and receiving payment or 
any deposit of money in advance, to 
secure a license and give bond con
ditioned for final delivery of goods 
ordered, violates the commerce clause 
of the Federal Constitution insofar 
as it is made to apply to agents solic
iting orders in a state, to be forwarded 
to a manufacturer in another state, to 
be filled by C. O. D. shipments, and 
it is immaterial that the solicitors 
traveled at their own expense, and 
received their compensation through 
retention of advance partial payments 

. on goods ordered." 

In 12 Corpus Juris at page 106, the 
principle is stated thus: 

"Statutes and ordinances are un
constitutional or at least inoperative, 
when they attempt to impose a tax 
on canvassers, solicitors, traveling 
salesmen, or other agents soliciting 
orders for nonresident principals, the 
goods being without the state at 
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