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Dear Mr. Raftery: 

You request my oplOlOn concerning 
the disposition of the ten cent fee 
received by sheriffs for the examination 
of pelts and skins presented for bounty 
and the five cent fee received by county 
clerks from the state treasurer out of 
the bounty fund for each scalp of a wolf 
or coyote, or each lower jaw of a 
mountain lion accounted for to the 
Livestock Commission as proyided in 
Section 3417.6, Revised Codes of ~Ion
lana, 1935. 

Section 4864, Revised Codes of 1\'lon
lana, 1935, states: 

"No county officer shall receive for 
his own use, any fees, penalties or 
emoluments of any kind. except the 
salary as provided by law, for any 
official service rendered by him, but 
all fees, penalties and emoluments 
of every kind must be collected by him 
for the sole use of the county and 
must be accounted for and paid to the 
county treasurer as provided by Sec
tion 4887 of this code and shall be 
credited to the general fund of the 
county." (Emphasis mine.) 

This section as quoted above. is 
explicit that a salaried county official 
must pay fees coUected by him to the 
county. This is in accord with the 
general holding of the courts as the 
text in 43 Am. Jur. 149, reads as follows: 

"But where the 'law prescribing 
the remuneration of a particular of
ficer confines it to a fixed salary, he 
is generally not entitled to retain fees 
or commissions received by him for 
the performance of services connected 
with his office, particularly where the 
duty is imposed upon him to pay such 
fees and commissions into the public 
treasury." 

The sheriffs and county clerks receIve 
a fixed salary under the provisions of 
Section 4867, Revised Codes of Mon
tana, 1935, as amended by Chapter 127, 
Laws of 1941 and Chapter 169. Laws 
of 1943, and no exception is made al
lowing the retention of above mentioned 
fees received by virtue of their offices 
either in Section 4867, supra. or else
where in the statutes. 

I t is therefore my opinion that county 
clerks and sheriffs must pay into the 
county treasury the fees received by 
them under Section 3417.6, Revised 

Code5 of Montana, 1935, which statute 
provides for bounties upon certain pred
atory animals. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 151. 

Liquor Control Board-Licenses, re
vocation or suspension thereof, duty 
and authority of board-Boards and 
Commissions, Licensees, conviction of 
violation of act-Bartender, conviction 

of violation of act. 

Held: 1. That the board without a 
hearing may revoke or suspend 
the license of a licensee for a 
violation of the provisions of 
either the Liquor Control Act, 
or the Montana Beer Act, upon 
conviction of the licensee or his 
agent, servant, employee or bar
tender, if the act of the latter 
was done in the court of his 
employment. 
2. That it is the dutv of the 
board, upon receiving "informa
tion of the violation of the pro
visions of either act, whether 
such information comes from a 
record of cOlwiction filed with 
the board, or otherwise, to in
vestiga te in order to determine if 
the facts are sufficient to bring 
the case within the authority of 
the board to revoke or suspend 
the license. 

November 9, 1943. 

Mr. T. H. MacDonald, Administrator 
Montana Liquor Control Board 
Helena, Montana 

Dear Mr. MacDonald: 

You have requested my opinion on. 
the following questions: 

1. May the board revoke the li
cense of a licensee on the conviction 
of the bartender forthwith and with
lIut a hearing? 

(a) [n the case of a sale of liquor 
as defined by the Retail Liquor 
Act, liquor being defined in Code 
Section 2815.168 as "Liquor" means 
aU kinds of liquor sold by and/or 
in a state liquor store. (Beer is not 
sold in liquor stores.) 
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(b) May such license be revoked 
forthwith in the case of the sale 
of beer by a bartender? 

(1) If the record 'of conviction 
is silent as to whom the bar
tender worked for or where the 
beer was sold and if the owner 
is not made a party to the 
offense? 
(2) In any event, on the mere 
conviction of the bartender? 

2. May the board proceed to a 
hearing of such a case where the con
viction is for the sale of BEER, under 
Chapter 84, Laws of 1937, in any 
event, either under the Beer Act or 
under the Liquor Act? 

You advise that in the specific' case 
one was convicted of ·the crime of 
selling beer to a minor; that the tran
script of the docket was silent as to 
whom the party was working for, or 
where the sale was made. That "from 
extraneous sources," you have the in
formation that the party convicted was 
working for a licensee whose premises 
were located a few miles east of Wolf 
Point. You further advise that upon 
consideration oJ the docket record, your 
board was of the opinion that as the 
sale was not made by the licensee and 
the licensee was not made a party de
fendant, the board was without au
thority to revoke or suspend the license. 

The Montana Liquor Control Board 
is a creature of the statute and has 
only such powers and authority as is 
given it by statute. or necessarily im
plied therefrom. (Guillot v. State High
way Commission, 102 l\lont. 149, 56 Pac. 
(2nd) 1072.) The particular statute giv
ing the Liquor Control Board the au
thority to revoke or suspend a license 
upon conviction of the licensee is Sec
tion 2815.45, Revised Codes of Montana, 
1935. This statute is as follows: 

"If any of the licensees herein de
scribed shall be convicted of any vi
olation of any of the provisions of 
this act, or if the board shall find, 
upon such examination, that such 
licensee has violated any of the pro
visions of this act, the board may, 
in its discretion, and in addition to 
the penalties hereinbefore prescribed, 
revoke such license, or may suspend 
the same for a period of not more 
than three (3) months." 

This section is found in Chapter 254, 
of the Political Code under the title 

"Montana Beer Act." The Montana 
Beer Act was enacted by the Legislative 
Assembly of 1933, and appears as Chap
ter 106, Laws of 1933. It deals only 
with the regulation and control of sale 
of beer. The administration of the act 
was placed in the Board of Equalization. 
At the same session of the legislature, 
Chapter 105 was enacted and was desig
nated, "State Liquor Control Act of 
Montana." This act deals with the 
,regulation and control of intoxicating 
liquor, and placed the administration 
of the act in the State Board of Ex
aminers, as the "Montana Liquor Con
trol Board." The two boards were 
separate and distinct, the one having 
exclusive control of the sale of beer, 
the other exclusive control of the sale 
of liquor. This arrangement continued 
until 1937, when the legislature enacted 
Chapter 30, Laws of 1937, by which 
it created a new board known as the 
"Montana Liquor Control Board," but 
consisting of three members to be 
appointed by the Governor, thus taking 
the administration of the act from the 
Board of Examiners. The act also 
placed the control of the sale of beer 
and the administration of the Montana 
Beer Act in the Montana Liquor Con
trol Board. (Section 7, Chapter 30, Laws 
of 1937). Your board, therefore, is 
charged with the administration of 
both the Montana Beer Act and the 
Liquor Control Act, and has all the 
powers. duties and authority given un
der each act, and those necessarily im-

. plied therefrom. 
Section 2815.48, Revised Codes of 

Montana, 1935, (The Montana Beer 
Act) defines a common nuisance, and 
provides that any person who maintains 
such common nuisance shall be guilty 
of a misdemeanor and subject to fine 
and imprisonment as therein provided. 
This section then provides: 

". . . Any person whomsoever, 
whether a licensee or not, who shall 
without the corporate limit of any 
city or town, permit minors to congre
gate and sell or give away to said 
minors beer or other liquors shall be 
deemed guilty of maintaining a nui
sance and shall be subject to all the 
provisions of this section." 

This appears to be the only prohibi
tion against the sale of beer to minors. 

Section 2815.115. Revised Codes of 
Montana, 1935 (The Liquor Control 
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Act), after providing certain exceptions, 
provides: 

". . . no person shall sell, give, or 
otherwise supply to any person under 
the age of twenty-one years, or permit 
any person under that age to consume 
liquor." 

And Section 11 of Chapter 84, Laws 
of 1937 provides: 

"N 0 licensee shall sell, deliver or 
give away, or Cause to be sold, de
livered or given away any liquor to: 

1. Any minor actually under the 
age of twenty-one (21) years, unless 
such minor is accompanied by his 
parent or guardian." (Emphasis 
mine.) 

And Chapter 124, Laws of 1941, which 
amends Section 11048.1, Revised Codes 
of Montana, 1935, provides: 

"Any person who shall sell, give 
away or dispose of intoxicating liq
uors to any person under the age of 
twenty-one (21) years, shall be guilty 
of a misdemeanor ... " 

Hence, it is now unlawful for any 
person to sell, give away or cause to 
be sold. delivered or given away, or 
dispose of intoxicating liquors to any 
person under the age of twenty-one 
years, whether accompanied by parent 
or not except under certain circum
stances set forth in the statute. 

A study of these enactments, the 
amendments and changes developed in 
the" course of years, shows clearly the 
gradual development of the legislative 
grant to deal in the sale, disposition 
and consumption of intoxicating liq
uors and beer in this state. It is 
likewise clear that the legislature by 
its latest enactments, intended that 
both the original beer act and the 
liquor act shall be considered as one 
act and administered for the same pur
pose and with the same result in view. 
This purpose and result is clearly ex
pressed by the legislature in the pre
amble to Chapter 84, Laws of 1937, 
namely, "for the protection, health, wel
fare and safety of the people of the 
state." 

It would therefore seem to follow, 
that upon the conviction of a licensee 
for a violation of any provision of either 
act. the board would have authority to 
suspend or revoke the license as in 
the statute provided. In my opinion, 

a certified copy of the record of con
viction of such licensee would be suffi
cient to authorize the board to revoke 
or suspend such license. This applies 
even though the conviction was for 
selling or giving beer, in view of the 
provisions of Section 2815.48, supra, 
providing the act was done outside the 
corporate limits of a city. 

The above, we must note, applies in 
the case of a conviction of a licensee. 
Your question concerns a case where 
the bartender, or servant or employee 
of the licensee has been convicted. In 
considering such a case, we are at 
once confronted with the general prin
ciple of law that the principal or master 
is not criminally liable for the acts of 
the servant or agent, although done in 

. the course" of his employment, unless 
it be shown such acts were done under 
express authorization of principal or 
master, or the latter knowingly assented 
to or acquiesced in the agent's acts. 
(State v. Woolsey, 80 Mont. 141, 157, 
259 Pac. 826. State v. Lund, 93 Mont. 
169, 184, 18 Pac. 2d) 603. 16 C. J. 123.) 

A review of the authorities, however, 
indicates that this principle of law does" 
not apply in cases of iIlega! sales of 
intoxicating liquors. In an exhaustive 
annotation in 139 A. L. R., the au
thorities both pro and con are collected 
and digested. On page 308, this author 
says: 

"While an employer is not ordi
narily criminally responsible for the 
unlawful acts of his employees, unless 
he consents to, approves, or partici
pates in, such acts, there is consider
able conflict' of authority as to the 
application of this rule to violations 
of regulations as to the sales of in
toxicating liquors. Such conflict may 
be attributed in part, but by no means 
altogether, to the variations in the 
particular statutes involved." 

And again, at page 309 of this note, 
it is stated: 

"However, most of the statutes 
regulating the sale of intoxicating 
liquors contain no express stipulations 
as to the criminal liability of an em
ployer for unlawful sales made by 
their employees or agents in the 
course of their employment. While 
the construction placed upon such 
statutes by the courts has been a 
factor in many cases in the determina
tion of any employer's criminal re-
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sponsibility for such violations, in 
some cases the courts have not in
dicated that their decisions were in
fluenced by, or based upon, such 
construction. 

"Decisions (of which the following 
are illustrative) holding that an em
ployer is criminally responsible for 
unlawful sales of intoxicating liquors 
by his employee within the scope 
of his employment are based largly 
upon the doctrine that in statutory 
crimes intent is not an ingredient of 
the offense unless provision in that 
regard is incorporated in the statute." 
(Citing cases from Arkansas, Colo
rado, District of Columbia, Kentucky, 
Maryland, Minnesota, New York, 
North Carolina, Oregon, West Vir
ginia, Louisiana, Illinois, Indiana, 
Michigan, Missouri, Vermont, Vvash
ington, South Dakota, Wisconsin and 
England.) 

In Whartman's Criminal Law, Elev
enth Edition, Vol. 2, at page 2042, the 
rule is stated as follows: 

"The general rule is that a liquor 
dealer is liable criminally for the acts 
of agents in making sales of intoxi
cating liquors. violation of the law. 
because a sale by the servant or agent 
is a sale by his principal." (Citing 
cases.) 

In the case of State v. Brown (1914) 
73 Or. 325. 144 Pac. 444. cited in the 
above annotation, it was held that under 
a statute declaring that any person 
selling intoxicating liquor to a minor 
should be deemed guilty of misdemean
or, and another statute declaring that 
all persons concerned in the commis
sion of a crime, whether they directly 
commit the act, or aid and abet its 
commission, though not present, were 
principles, a proprietor was criminally 
responsible for the act of his bartender 
in selling intoxicating liquor to a minor, 
although such sale was made in the 
absence of the defendant, without his 
knowledge. and contrary to express 
orders given by him in good faith from 
time to time to the bartender forbidding 
him to sel1liquor to minors. The court 
pointed out that the statute did not 
prescribe guilty knowledge or intent as 
an element of the crime. 

In view of the fact that the criminal 
I.:ws of Oregon, as pointed out in the 
statement above, concerning criminal 
responsibility of a principal for acts of 

an agent are similar to such laws of 
this state, (Section 10732, Revised Codes 
of Montana, 1935), and further in view 
of the fact that the decision in that 
case seems to be based upon such sound 
reasoning as applied to present legis
lation on intoxicating liquor, I deem 
it pertinent to quote here from such 
decision. The court said: 

"On the postulate that the bar
tender was an employee of the de
fendant in the conduct of a licensed 
business, the defendant is directly 
concerned in the traffic. It is he who 
of all others makes it possible for 
the bartender to commit the act for
bidden by the statute. He furnishes 
the liquor to sell and the place in 
which it is sold. He employs agents 
for that purpose who carryon the 
business for him. Responsible to 
the state under his license, he must 
take the risk of the business and at 
his peril see that his employees obey 
the law. If he would derive profit 
from the venture in the hands of his 
employee, he must accept the hazard 
with the benefit .... Here was a 
sale. From whom? To whom? The 
answer is plain that it was from the 
defendant to the minor. It involves 
a passing of property from the for
mer to the latter for a valuable con
sideration. The bartender is not 
shown to have had any interest in 
the property. The defendant derived 
whatever profit accrued from the 
transaction. Having engaged himself 
with the bartender in the business. 
he is liable like the bartender and 
with him for an act done in pursuance 
of the undertaking. The reason is 
found in the fact that intent is not 
made an element of the statutory 
offense, so that the defendant is 
liable in like manner as his agent 
employed to conduct the business 

The traffic in intoxicating 
liquors has always been more or 
less under the ban of the law of the 
state, and there are no intendments 
in its favor. Under statutes like 
ours, the defendant's directions to 
his employees. in reality, amount 
only to self-serving declarations of 
his good intent; but this court is al
ready committf'd to the doctrine that 
intent is a ne~ligible and immaterial 
circumstance in such cases." 
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In the case of Carroll v. State (1885), 
63 Md. 551, 3 A. 29, the court said: 

"If intent is not an ingredient in 
the offense, it logically follows that 
it must be immaterial whether such 
orders are given or not. for he who 
does by another that which he cannot' 
lawfully do in person must be re
sponsible for the agent's act. In fact 
it is his act. If the principal makes 
such sale at his peril, and is not 
excusable because he did not know 
or was deceived, for the reason that 
he was bound to know, and if he was 
not certain, should decline to sell or 
take the hazard, it cannot be that by 
setting another to do this work and 
occupying himself elsewhere and 
otherwise he can reap the benefit of 
his agent's sales and escape the con
sequences of the agent's conduct, It 
would be impossible to effectually 
enforce a statute of this kind if that 
were allowed, and no license would 
even be suppressed. The law would 
soon become a dead letter." 

It may be noted that our statutes, 
both the Beer Act and the Liquor Con
trol Act, Section 2815.30, Revised Codes 
of Montana, 1935, and Chapter 84, Laws 
of 1937, provide that before any person 
may sell or possess for sale intoxicating 
liquor or beer, he must obtain a license 
therefor, which license must be issued 
in the name of the applicant. and may 
not be transferred, except with consent 
of the board. And Section 8, of Chapter 
84, specifically provides that, "Every 
license issued under the provisions of 
this act is separate and distinct, and 
no person except the licensee therein 
named shall exercise any of the privi
leges granted thereunder .... " 

I t is therefore doubtful, if a bar
tender, not possessing a license to sell 
liquor, may lawfully do so under the 
license of the owner or proprietor. This 
particular question not being here in
volved. I do not express an opinion 
thereon. At any rate, under the pro
visions of our statutes applicable to 
the sale of beer and intoxicating liquor, 
the language of the Supreme Court of 
Colorado. in the case of McCutchoen v. 
People, 69 III. 601, seems applicable. 
The court there said: 

"The agent had no license to seH 
to anyone, and it is only lawful for 
him to do so in the name and by 
the authority of his principal, and 

the presumption must be deemed con
clusive the agent or servant acted in 
the scope of his authority i.n making 
the sale." 

(See also the following cases: Ex 
parte Norris, 6 NWS St. Rep. 47 (14 
Eng. & Amp. Dig. p. 42, note g.) Her
shorn v. People, 113 Pac. (2d) 680; 
O'Donnell v. Com. 108 Va. 882, 62 S. 
E.373.) 

It may also be noted that' none of 
our statutes prohibiting the sale of 
intoxicating liquor or beer to minors, 
make intent an ingredient of the crime. 
It is true that the statute here in ques
tion, specifically provides for revocation 
upon "conviction of the licensee." But 
a review of the authorities, as pointed 
out in the annotations in 'A. L. R., 
supra, shows that many of the decisions 
holding the licensee liable for sales by 
his bartender or agent, are not based 
upon a strict construction of the statute. 

But regardless of the decisions of 
other courts, the board has ample au
thority under its rules and regulations 
to suspend or revoke a license for a 
violation of either the Beer Act or the 
Liquor Act, without a hearing. It 
was so decided by our Supreme Court 
in the case of State ex reI. 'Stewart v. 
District Court, 103 Mont. 487, 63 Pac. 
(2d) 141, decided December IS, 1936. 
I n that case, the Board of Equalization, 
which then under the statute, admin
istered the Beer Act, suspended certain 
licenses. No hearing was had before 
the board, but the board acted only 
upon the information it had obtained. 
In the Supreme Court the contention 
was made that under the provisions of 
the Beer Act licenses may be suspended 
only for violation of the act itself. 

In its opinion, the court referred to 
subdivisions (a) and (b) of Section 
2815.12 to the effect that the board 
may do all things necessary or advisable 
for the purpose of carrying into effect 
the provisions of the act and regulations 
made thereunder, and may make such 
regulations as are necessary and feas
ible for the purpose of carrying into 
effect the provisions of this act, and 
such regulations shall have the full 
force and effect of law. The Court 
then referred to Resolution Number 1 
of the board which reads as follows: 

"It shall be unlawful for any li
censee authorized to manufacture, im
port or sell beer to violate any 
of the laws of this state or of the 
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United States or any city ordinance 
relating to beer or intoxicating liquor 
and that any violation of this or any 
other rule or regulation of this board 
relating to the 'Montana Beer Act' 
or the violation of any law of this 
state or of the United States or any 
city ordinance relating to beer or 
intoxicating liquor or by licensee shall 
be sufficient grounds for revocation 
or suspension of the license." 

The Court said, page 500, Montana 
Report: . 

"The form of application for license 
contained in substance the provisions 
of this regulation, which was signed 
by these various licensees. Likewise 
the applicant consents to the examina
tion of his books, records and stock 
in trade at any time, and to examina
tion of his premises by peace officers." 

And continuing, the Court said at 
page SOl, Montana Report: 

"It was contended on the argument 
of the cause that under the provisions 
of the Act licenses may be suspended 
only for violations of the Act itself. 
Section 2815.45 provides for the can
cellation or suspension of licenses 
when 'the board shall find, upon such 
examination, that such licensee has 
violated any of the provisions of this 
Act.' The only examination elsewhere 
referred to in the Act is that found 
in the above quotation from Section 
2815.30. Manifestly, in section 2815.45 
reference is made to some examina
tion elsewhere provided for. The rule 
of construction has long been adopted 
by this court that a relative cause 
must be construed to relate to the 
nearest antecedent that will make 
sense. (Citing cases.) Accordingly, 
we hold that the examination referred 
to in Section 2815.45 is that mentioned 
in Section 2815.30." 

"The Act provides that -the regu
lations shall have the force and effect 
of law. (Sec. 2815.12). Hence the 
board is authorized to cancel or sus
pend licenses upon the violation of 
any valid regulation." 

With reference to the right of the 
board to cancel or suspend a license 
without a hearing, the Court said. page 
501 : 

"Lastly it is argued that the board 
could not cancel or suspend a license 

unless some testimony was produced 
before it, sufficient to warrant such 
action at the hearing. The board is 
authorized by statute to make ex
a~inations, and on the hearing it 
disclosed the fact that it had made 
such an examination which was to 
its satisfaction sufficient to warrant 
a~tion unless otherwise explained. In 
vlew.of the statutory provisions this 
case IS ruled by that of City of Miles 
City v. State Board of Health 39 
Mont. 405, 102 Pac. 696 ... " ' 

In the Miles City case referred to 
Section 1566 of the 1921 Codes. no~ 
Sectioru 2651, Revised Codes of Mon
tana, 1935, concerning the duty and 
authority of the Board of Health was 
considered. This provision is similar 
to Section 2815.45, supra. And the 
court. in the Stewart case, supra, on the 
questIOn of the board's right to cancel 
or suspend a license without a hearing, 
quotes from the Miles City case. as 
follows: 

"This section does not contemplate 
?- pub~ic trial, but rather an ex parte 
~nvestigatlOn an1 the legislature. be
mg the resposltory of the police 
power of the state, could designate the 
State Boar? of Helath as its agent, 
and preSCribe the manner in which 
such police power should be exer
cised." 

Regulatiol? Number One, of the Rules 
and RegulatIOns of the Montana Liquor 
Control Board, in effect since August 
20, 1942, is similar, if not the same as 
Resolution Number One considered by 
the court in the case hereinabove re
ferred to. It may also be noted that 
in every regulation ·of the board now 
in effect. where penalties are provided 
for violations. violations of either the 
Beer Act or the Liquor Act are re
ferred to. 

Regulation Number Six provides 111 

part as follows: 

"No retail licensee shall gi\'e or 
otherwi~e supply beer or liquor to 
any mlJlor under the age of 21 
years ... " 

I t is therefore clear. under the gen
eral rule of law relating to violations 
of statutes concerning intoxicating liq
uor. and the ~elght of authority. the 
board may, Wlt~out a hearing, revoke 
or suspend a license upon conviction 
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of a licensee or his agent, bartender or 
employee of a violation of either the 
Beer Act or the Liquor Act. It is 
likewise clear that the board may, of 
its own motion, after investigation made 
disclosing facts which in its judgment 
are sufficient to warrant such action, 
revoke a license where said licensee, 
his agent, bartender or employee, has 
violated any provision of either the 
Beer Act or the Liquor Act, or any 
valid rule or regulation of the board. 
Keeping in mind, therefore, Regulation 
Number Six. supra, such revocation or 
suspension may be. effected in cases 
where beer or intoxicating liquor is 
sold or otherwise supplied to a minor 
under the age of twenty-one years, by 
the licensee or his agent, bartender or 
employee. 

I t may be well to note here that 
under Section 38, Chapter 84, Laws of 
1937, the duty to revoke or suspend is 
made mandatory while under Section 
2815.45, it is descretionary. 

In view of my conclusions, it might 
not be amiss to here suggest that the 
board instruct its enforcement officers 
that where violations are discovered 
and prosecutions instituted, both the 
licensee and the agent be made parties 
defendant. 

Inasmuch as under the statutes your 
board is charged with the administra
tion and enforcement of both the Liquor 
Act and the Beer Act, it would be my 
opinion that when the board obtains 
information, either through record of 
conviction or otherwise. that any pro
vision of either act has been violated. 
it is the duty of the board to investigate 
to determine if the facts are such that 
the authority of the board to revoke or 
suspend may be exercised. The board 
may not close its eyes and fail to act, 
merely because the specific informa
tion supplied it, outside its own investi
gation, is not in its judgment sufficient 
to authorize it to perform its statutory 
duty. 

J t is therefore my opinion: 

1. That board has authority, and 
it is its duty to revoke or suspend 
a license. without hearing, upon a 
conviction of the licensee. or his 
agent, bartender or employee, of a 
violation of either the Reer Act or the 
Liquor Act. 

2. Where the board has informa
tion that a violation of the Beer Act, 
the Liquor Act, or any valid rule or 

regulation of the board, has oc~urred, 
it is its duty to conduct an investiga
tion to determine the facts, and if 
the facts disclose, to its satisfaction, 
that such violation has occurred, to 
revoke or suspend the license of the 
licensee, without a hearing. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. iS2. 

Fire department relief associations, 
abolishment of-voluntary fire depart

ments, rights of members in relief 
association funds after volunteer depart

ment abolished. 

Held: A member of a volunteer fire 
department abolished by the city 
government has no rights in the 
funds of the relief association. 

November 15, 1943. c 

Mr. John J. Holmes 
State Auditor and 
Ex-Officio Commissioner of Insurance 
State Capitol 
Helena, Montana 

Dear Mr. Holmes: 

You have requested my opinion on 
the following question: 

"\Vould a member of the Kalispell 
volunteer fire department, who served 
continuously for forty years and 
until'the dismissal of the department 
en masse in August, 1938, be entitled 
to a pension or other benefits from the 
fund originated by the volunteer de
partment and built. up with the help 
of state funds apportioned to the as
socia tion ?" 

This question was answered in the 
negative by our Supreme Court in the 
case of State ex reI. Casey v. Brewer, 
et al. 107 Mont. 550, 88 Pac. (2d) 49. 

In the case cited the question arose 
as to whether the treasurer elected by 
the new fire deparment relief asso
ciation organized after the abolishment 
of the volunteer department by the 
city council, or the duly elected treas
urer of the volunteer fire department 
Relief Association should have posses
sion of the funds. The Court in holding 
that the former was entitled to posses
sion of the funds, also held that the 
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