
184 OPINIONS OF THE ATTORNEY GENERAL 

Montana Soldiers' Home, who, by 
reason of habitual use of intoxicating 
liquor, frequently absents himself from 
the home, without permission. 

The home was established in com­
pliance with what now appears as Sec­
tion 1526, Revised Codes of Montana, 
1935, the United States government 
having granted aid in the establishment 
thereof. 

The Act of Congress granting this 
aid, now appearing as Section 134, Title 
24, Federal Code Annotated, provided 
the home shall be exclusively under the 
control of the state authorities. 

Section 1533, Revised Codes of Mon­
tana, 1935, directs ~he board of man­
agers of the home to formulate and 
publish all necessary rules and regula­
tions, to be reasonably and impartially 
enforced by the commandant of the 
home, subject to appeal to the board 
of managers. 

Acting under the authority of the 
foregoing section, and effective as of 
August IS, 1941, the board of managers 
promulgated rules, including the follow­
ing: 

"No member shall leave the Home 
without first obtaining permission. 

"Habitual intoxication or disobe­
dience of orders shall bring upon 
any member summary discharge from 
the Home. 

"Any member of the Home may 
be expelled by the Commandant, or 
the Board of Managers, for a willful 
violation of the rules and regulations. 
In the case of expulsion by the Com­
mandant the matter may be subject 
to review by the Board of Managers. 
Any member who has been expelled 
by the Commandant, may be re-ad­
mitted by application to the Board 
of Managers, provided he can satisfy 
the Board that he will in the future 
conduct himself properly and observe 
and obey the rules and regulations 
of the Home. 

"Furloughs and passes may be 
granted by the Commandant to mem­
bers of the Home, whenever he may 
deem it necessary or proper. Any 
member absent without leave for ten 
days sha11 have forfeited his right to 
return and shall not be readmitted 
except upon application approved by 
the Commandant, to the Board of 
Managers, and favorable action there­
on. Absences without leave shall be 
punished as are other offensives." 

These rules and regulations are 
reasonable and are necessary, in order 
that the home be properly conducted 
and that discipline may prevail. The 
members, other than women, are ex­
service men and are familiar with the 
need of discipline and strict observance 
of rules and regulations. The rules 
and regulations are within the authority 
conferred upon the board of managers 
by the provisions of Section 1533, Re­
vised Codes of Montana, 1935, above 
cited. 

I t must therefore follow that any 
member wilfully violating these rules 
and regulations is subject to expulsion 
by the commandant, subject, of course, 
to the members' right to appeal to the 
board of managers. 

While not necessary to a determina­
tion of the question, it is to be noted 
Section 1535, Revised Codes of Mon­
tana, 1935, providing who are eligible 
to admission to the home, specifically 
provides the benefits of the home shall 
not be extended to anyone who has 
been an habitual drunkard. 

You also ask if you have any au­
thority to compel a guardian appointed 
for this particular member, or the court 
in which the guardianship is pending, 
to take care of him. You have no such 
authority. These are matters for the 
guardian to decide, under the guidance 
of th e court. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 150. 

County Clerks-Sheriffs-Fees­
Bounties-Predatory Animals-County 

Treasurer. 

Held: County clerks and sheriffs must 
pay into the county treasury the 
fees received by them under 
Section 3417.6, Revised Codes 
of Montana, 1935, which statute 
provides for bounties .upon cer­
tain predatory animals. 

October 22, 1943. 

Mr. Paul Raftery, Secretary 
Live Stock Commission 
State Capitol 
H elena, Montana 
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Dear Mr. Raftery: 

You request my oplOlOn concerning 
the disposition of the ten cent fee 
received by sheriffs for the examination 
of pelts and skins presented for bounty 
and the five cent fee received by county 
clerks from the state treasurer out of 
the bounty fund for each scalp of a wolf 
or coyote, or each lower jaw of a 
mountain lion accounted for to the 
Livestock Commission as proyided in 
Section 3417.6, Revised Codes of ~Ion­
lana, 1935. 

Section 4864, Revised Codes of 1\'lon­
lana, 1935, states: 

"No county officer shall receive for 
his own use, any fees, penalties or 
emoluments of any kind. except the 
salary as provided by law, for any 
official service rendered by him, but 
all fees, penalties and emoluments 
of every kind must be collected by him 
for the sole use of the county and 
must be accounted for and paid to the 
county treasurer as provided by Sec­
tion 4887 of this code and shall be 
credited to the general fund of the 
county." (Emphasis mine.) 

This section as quoted above. is 
explicit that a salaried county official 
must pay fees coUected by him to the 
county. This is in accord with the 
general holding of the courts as the 
text in 43 Am. Jur. 149, reads as follows: 

"But where the 'law prescribing 
the remuneration of a particular of­
ficer confines it to a fixed salary, he 
is generally not entitled to retain fees 
or commissions received by him for 
the performance of services connected 
with his office, particularly where the 
duty is imposed upon him to pay such 
fees and commissions into the public 
treasury." 

The sheriffs and county clerks receIve 
a fixed salary under the provisions of 
Section 4867, Revised Codes of Mon­
tana, 1935, as amended by Chapter 127, 
Laws of 1941 and Chapter 169. Laws 
of 1943, and no exception is made al­
lowing the retention of above mentioned 
fees received by virtue of their offices 
either in Section 4867, supra. or else­
where in the statutes. 

I t is therefore my opinion that county 
clerks and sheriffs must pay into the 
county treasury the fees received by 
them under Section 3417.6, Revised 

Code5 of Montana, 1935, which statute 
provides for bounties upon certain pred­
atory animals. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 151. 

Liquor Control Board-Licenses, re­
vocation or suspension thereof, duty 
and authority of board-Boards and 
Commissions, Licensees, conviction of 
violation of act-Bartender, conviction 

of violation of act. 

Held: 1. That the board without a 
hearing may revoke or suspend 
the license of a licensee for a 
violation of the provisions of 
either the Liquor Control Act, 
or the Montana Beer Act, upon 
conviction of the licensee or his 
agent, servant, employee or bar­
tender, if the act of the latter 
was done in the court of his 
employment. 
2. That it is the dutv of the 
board, upon receiving "informa­
tion of the violation of the pro­
visions of either act, whether 
such information comes from a 
record of cOlwiction filed with 
the board, or otherwise, to in­
vestiga te in order to determine if 
the facts are sufficient to bring 
the case within the authority of 
the board to revoke or suspend 
the license. 

November 9, 1943. 

Mr. T. H. MacDonald, Administrator 
Montana Liquor Control Board 
Helena, Montana 

Dear Mr. MacDonald: 

You have requested my opinion on. 
the following questions: 

1. May the board revoke the li­
cense of a licensee on the conviction 
of the bartender forthwith and with­
lIut a hearing? 

(a) [n the case of a sale of liquor 
as defined by the Retail Liquor 
Act, liquor being defined in Code 
Section 2815.168 as "Liquor" means 
aU kinds of liquor sold by and/or 
in a state liquor store. (Beer is not 
sold in liquor stores.) 
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