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Opinion No. 15. 

Sheriffs-Appointment of Under­
Sheriff-Compensation. 

Held: A sheriff in a county of the 
seventh class-having a popu­
latiC!ln of more than 2,000--may, 
if he deems it necessary, appoint 
one under-sheriff at a salary not 
less than $1800 per annum, and, 
in addition, one deputy shall act 
as jailer at a salary not less 
than $1650 per annum, without 
the authorization or consent of 
the board of county commission­
ers. 

February 17, 1943. 
Iionorable R. G. Tyler 
Senator of Sheridan County 
State Capitol 
II elena, Ml:ontana 

Dear Senator Tyler: 

You have requested my opinion on 
the following questions: 

I. Is the sheriff of a seventh class 
county entitled to an under-8heriff, 
or only a deputy sheriff? 

2. What is the amount of salary 
to be paid an under-sheriff in a 
seventh class county? 

3. Has the board of coun tv C0111-

missioners the authority to disapprove 
any appointmen ts of under-sh ~riff 
made by the sheriff, when the peroon 
appointed meets with statutory re­
quirements? 

The Twenty-seventh Legislative As­
sembly of 1941 enactecl Chapter 168, 
Laws of 1941, which prohibits the ap­
pointment of any deputy county officer 
in counties of the seventh class haying 
a population of less than 2000 witlwut 
the authorization of the board of county 
commissioners. It gave the county 
board the right to authorize such ap­
pointment and fix the term of service 
and compenstaion to be paid stich 
deputy. . 

I understand, however, your questions 
concern a county of the seventh class 
ha\'ing a population of more than 2000, 
and hence Chapter 168, Laws of 1941, 
is not applicable and need not be here 
considered. 

Section 4875, Revised Codes of ),fon­
tana, 1935, provides the number of 
deputies allowed the several county 

officers and as to seventh class counties 
provides: 

"The whole number of deputies al­
lowed the sheriff is one under-sheriff, 
and in addition not to exceed the 
following number of deputies: In 
counties of the ... fifth, sixth, seventh 
and eighth classes, one ... " 

This section further provides: 

"The sheriff in counties of the first, 
second and third classes may appoint 
two deputies, and in the fourth, fifth, 
sixth, seventh and eighth classes, one 
deputy who shall act as jailer and 
receive the same salary as other 
deputy sheriffs." 

Section 4775, Revised Codes of -:Vlon­
tana. 1935, provides: 

"The sheriff, as soon as may be 
after he enters upon the duties of his 
office, must, except in counties of the 
seyenth and eighth classes, appoint 
some person under-sheriff to hold 
during the pleasure of the sheriff. 
Such under-sheriff has the same pow­
ers and duties as a deputy sheriff." 

It might appear at first glance that 
there is a conflict between these pro­
visions of our statute and that one re­
peals the other. It will be noted, how­
ever, there is no direct repeal, and the 
courts do not favor repeal by implica­
tion. The rule is that, where two acts 
of the legislature deal with the same 
subject matter, effect must be given to 
both. if possible. (59 Corpus Juris, 
pages 904-918. State v. Quinn, 40 Mont. 
472. 107 Pac. 506; State v. Bowker, 
63 Mont. 1, 205 Pac. 961.) \Nhen these 
statutes are read and considered to­
gether, it cannot be said one is repug­
nant to the other, but on the contrary 
effect can be given to both. It there­
fore follows a sheriff in a county of 
the seventh class. having a population 
of more than 2000, may, if he deems 
necessary, appoint an under-sheriff and 
one deputy who shall act as jailer and 
receive the salary of a deputy, either 
or both, without the consent or authori­
zation of the board of county commis­
sioners. See Opinion Number 30, Vol­
ume 16, and Opinion I\'umber 14, Vol­
ume 17, Report and Official Opinions 
of Attorney General. 

Section 4873, Revised Codes of Mon­
tana, 1935, provides the compensation 
allowed an under-sheriff in a seventh 
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class county is not less than $1800 per 
annum, and a deputy not less than 
$1650 per annum. 

It is therefore my opinion a sheriff 
in a county of the seventh class-having 
a population of more than 2000--may, 
if he deems it necessary, appoint one 
under-sheriff at a salary not less than 
~1800 per annum, and in addition, one 
deputy who shall act as jailer at a 
salary not less than $1650 per annum, 
without the authorization or consent of 
the board of county commissioners. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 16. 

Coroner-Fees-Inquests. 

Held: The coroner is not entitled to 
a $5.00 fee for issuing a death 
certificate, but, if, in the exercise 
of his discretion, he determines. 
an investigation is necessary by 
reason of the provisions 'of Sec­
tion 12381, Revised Codes of 
Montana, 1935, and he makes 
such irivestigation, he is entitled 
to a fee of $5.00 per day, plus 
mileage. 

Mr. J. J. :1I.1cIntosh 
County Attorney 
Rosebud County 
Forsyth, Montana 

Dear Mr. McIntosh: 

February 27, 1943. 

You state the coroner of your county 
has presented a bill against the county 
for a five dollar fee for issuing a death 
certificate, and, in addition, has charged 
fivll cents per mile for the trip going 
to and from the deceased. You ask the 
opinion of this office whether this is a 
legal charge against the county. 

Chapter 9, Laws of 1937 provides a 
coroner is entitled to receive five dollars 
for each day or fraction of day engaged 
in making an investigation relative to 
a death, whether an inquest is later held 
or not. There is a limitation therein 
as to the number of days for which 
fees shall be charged, except in counties 
of the first, second and third class, and 
it is also provided the coroner shall be 
paid for each mile actually traveled in 
the performance of any duty. 

Prior to the enactment of this chap­
ter, it had been held by this office the 
coroner was not entitled to charge a 
fee in the absence of an inquest and 
a separate fee could not be charged 
for an investigation; in other words, 
the only fee allowable was for an in­
quest. (Report and Official Opinions 
of Attorney General, Volume 9, page 
296, Volume 10, page 199, Volume 12, 
page 141.) 

Section 12381, Revised Codes of Mon­
tana, 1935, originally enacted as Sec­
tion 2790, Penal Code of Montana, 
1895, provides when the coroner is in­
formed a person has been killed, or has 
committed suicide, or has died under 
such circumstances as to afford a rea­
sonable ground to suspect his death 
has been occasioned by the act of an­
other by criminal means, he must go 
to the place where the body is, cause 
it to be exhumed if it has been interred, 
and summon a coroner's jury to inquire 
into the cause of death. 

As pointed out in Report and Official 
Opinions of Attorney General, Volume 
12, 141, the duties imposed by Section 
12381 are mandatory, and when the 
information conveyed to the coroner is 
that a person has been killed or com­
mitted suicide, an inquest must be held; 
but when the information conveyed 
to the coroner covers circumstances 
affording a reasonable ground to sus­
pect the death has been occasioned by 
the act of another by criminal means, 
the coroner has a discretion to deter­
mine whether the facts are sufficient 
to afford a reasonable ground for sus­
picion, and he is only compelled to hold 
an inquest when reasonable grounds 
to suspect a homicide by criminal means 
are presented. 

However, in exercising his discretion 
as indicated in the opinion just cited, 
it must be assumed the coroner will 
make some investigation to determine 
the need of an inquest, and undoubtedly 
it was by reason of this fact the legis­
lature provided in Chapter 9, Laws of 
1937, that the coroner should be paid 
fees for such investigation. 

In Volume 18, Report and Official 
Opinions of the Attorney General, page 
17, this office gave its opinion as to the 
effect of Chapter 9, above, and pointed 
out that often an investigation will 
obviate the necessity of an inquest and 
the added cost incident thereto. 

It would appear that in the enactment 
of Chapter 9. Laws of 1937. the legis-

cu1046
Text Box

cu1046
Text Box




