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Opinion No. 146. 

Taxation-Gasoline Tax Refund. 

Held: Gasoline sold at a military post 
exchange, for use by army per­
sonnel, is not exempt from pay­
ment of gasoline license tax. 

October 15, 1943. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
Helena, Montana 

Dear Mr. Goza: 

You have requested my opInion 
whether a filling station operated in 
connection with the post exchange at 
Gore Field, Great Falls. is subject to 
the provisions of the laws of Montana 
requiring the payment of a gasoline 
tax of 5c per gallon. 

It is represented to your board the 
filling station in question is located 
within the boundaries of Gore Field, 
and that gasoline will only be sold to 
army personnel, army regulations pro­
hibiting sale to civilians through a 
post exchange. 

Section 2381.11, Revised Codes of 
Montana. 1935, defines a "dealer" as 
meaning and including any person who 
engages in the business in the State 
of Montana of producing. refining, 
manufacturing or compounding gaso­
line and using it or selling it in less 
than railway tank car lots. or of im­
porting gasoline into the State of Mon­
tana or purchasing gasoline within the 
State of Montana for sale or for one's 
own use. Such gasoline, for the pur­
pose of this act. shall be deemed to be 
"handled" by such dealer. 

A further definition of dealer appears 
in Section 2396.9. Revised Codes of 
Montana. 1935, as meaning and in­
cluding every person. firm. associa­
tion, joint stock company, syndicate 
and corporation engaged in the busi­
ness in the State of Montana of pro­
ducing. refining, compounding or im­
porting into this state gasoline for 
sale, or purchasing gasoline within this 
state in quantities of not less than rail­
way tank car lots. 

It is thus seen the definitions are all 
inclusive and apply to: 

(t) Producing, refining. manufac­
turing or compounding of gasoline 

and using it or selling it in less than 
railway tank lots; 

(2) Importing gasoline into the 
state for sale or for one's own use; 

(3) Purchasing gasoline within 
the state for sale or for one's own 
use. 

Further, while the definition appear­
ing in Section 2381.11 may be con­
strued to limit it to quantities in less 
than railway tank lots, the definition 
appearing in Section 2396.9 extends 
the limit to not less than railway 
tank lots, so the word "dealer" is suf­
ficiently comprehensive to include all 
those within the definition, irrespective 
of the quantities of gasoline handled. 

The nature of a post exchange op­
erated in connection with an army 
post, and its relation to the United 
States government is considered in 
Keane vs. United States (c. c. A. Va.) 
272 Fed. 577, 578, wherein it is pointed 
out that such an exchange is a volun­
tary association of companies, detach­
ments or other army units at military 
posts, permitted but not required by 
special regulations of the war depart­
ment, for the purpose of conducting, 
for the benefit of the members of such 
units, what is in effect a cooperative 
store and place of entertainment with 
their own funds, and for whose con­
tracts and obligations the United 
States is not responsible, and in whose 
funds it has no interest. It was held 
not to be a department of the govern­
ment. and that proof of a conspiracy to 
defraud a post exchange would not 
sustain an indictment for conspiracy 
to defraud the United States. 

Thus, it is apparent that there is no 
question of federal government im­
munity from taxation present in the 
ma tter. 

It is to be noted under our gasoline 
tax law, the tax is not imposed on the 
sale of the gasoline to the consumer 
(although the tax is passed on to the 
consumer), but is imposed on the im­
porting of gasoline into the state for 
sale. or the purchasing of gasoline 
within the state for sale, insofar as 
the post exchange in question is con­
cerned. Tn other words. the tax is not 
imposed by reason of any transaction 
of sale at the post exchange, but by 
reason of either the importing into the 
state or the purchas<' in the state. and 
before the gasoline reaches the pumps 
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of the post exchange. It is therefore 
unnecessary to consider the applica­
bility of Section 25, Revised Codes of 
:'J ontana. 1935, as amended by Chapter 
155. Laws of 1939. ceding jurisdiction 
to the United States, with certain res­
ervations. one resenration being the 
right to tax persons and corporations, 
their franchises and property within 
the ceded territory. And for the same 
reason, it is not necessary to consider 
the deciqion of the Supreme Court of 
the United States in Sandard Oil 
CO. Y. California, 291. U. S. 242, 54 
Sup. Ct. 381. 78 L. Ed. 775. relative 
to the right of taxation in such ceded 
territorY. or State v. Bruce, 106 Mont. 
322, 338, 77 Pac. (2nd) 403. and Valley 
Countv v Th()mas. 109 :\1"ont. 345. 97 
Pac. (2nd) 345. 

It is my understanding the actual 
collection of the tax is mae!e from the 
refiner or the wholesaler. who in turn 
passes it on to the retailer. and who 
in turn passes it on to the consumer. 
Thus. the tax is not a sales tax. but 
an oc("uoational license tax. 
~ either is there anv authority in your 

board to m~ ke refund of this gasoline 
tax under thf' provisions of Chapter 67, 
Laws of 1943, as the refune! may only 
be made to those specificallv men­
tioned in the chapter. and ~ n()<t ex­
change at an army post is not included 
therein. 

It is therefore my opinion there is no 
authoritv in law for vour b01rd to 
make an exemption froin this tax cov­
ering gasoline sold at the post ex­
chang-e of an army post. 

Sincerely yours. 
R. V. BOTTO,TL Y 
Attorney General 

Opinion No. 147. 

Old Age Assistance-Welf" .. e Act­
Exemptions-Claim of State. 

Held: Under this statute. if all the 
r-laims aside from the claim of 
the state, amount to $500 and 
the funds of the estate are in ex­
cess of $500. then the nreferred 
claims will be .paid from the 
first $500. and the residue of 
the estate will he aoplied on 
the claim of the state, and/or 
any other claims in the same 
catel!ory or class as orovided 
by Sections 8353 and 10307, 

Revised Codes of Montana, 
1935. 

October 18, 1943. 

Mr. Robert \Veir. Chairman 
Board of County C'ommissioners 
Cascade County 
Great Falls, ;VIontana 

Dear :\lr. vVeir: 

You have requested an opinion as to 
an interpretation of the provisions of 
Chapter 178, laws of 1943, and in par­
ticular as to the effect of the first sen­
tence. reading as follows: 

"Upon the death of any recipient 
of old age assistance his estate, to 
the extent of five hundred dollars 
($500.00), shall be exempt from claim 
for old age assistance paid under this 
act." (Emphasis mine.) 

This chapter is an amendment of 
Section XI of Part III of Chapter 82, 
Laws of 1937. That provision as exist­
ing prior to the amendment was inter­
preted by a former Attorney General 
(Opinion No. 229, Vol. 18, Report and 
Official Opinions of the Attorney Gen­
eral) to mean that the claim of the state 
for payments made for old age assist­
ance against the estate of recipient was 
a preferred claim and was to be paid in 
cases where there were insufficient 
funds to pay all claims in its entiFety 
after the payment of the sum of $100 
for funeral expenses. 

This interpretation in cases where the 
estates of old age assistance recipients 
were insufficient to pay all claims 
against the estate, that the funeral ex­
penses could only be paid to the extent 
of $100 and the payment of all other 
claims was deferred until the claims of 
old age assistance were paid. 

In considering an amendatory statute 
it will be presumed that the legislature 
in adopting an amendment intended to 
make some changes in existing law, 
and therefore the courts will endeavor 
to give some effect to the amendment. 
(State ex reI Federal Land Bank v. 
Hays, 86 Mont. 58, 282 Pac. 32.) 

By this amendment thf' legislature 
did not exempt the first $500.00 of the 
estate of a deceased old age recipient 
from the preferred claims under Sec­
tions 8353 and 10307, Revised Codes of 
Montana, 1935, but only from the pre­
ferred claims of the old age assistance 
paid i1l1der the act. 
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