
174 OPINIONS OF THE ATTORNEY GENERAL 

O!;linion No. 140 

Elementary School Budgets additional 
teacher, hiring of-Teacher: additional, 
elementary schools, hiring of-Trans-

fer of Terms in Budgets. 

Held: (a) Under the School District 
Budget Act (Section 1019.15, 
Revised Codes of Montana. 
1935) each item in the district's 
budget constitutes an appropri­
ation for a definite and specific 
purpose, and an appropriation 
for one purpose may not be 
paid out for another. except 
that a part of an appropriation 
for one item may be transferred 
to another when it appears that 
t~ere is an excess appropria­
tion for the one and a defi­
ciency in the other. 

(b) When the enrollment of 
any elementary school district 
has increased during the school 
year to such an extent that it 
becomes necessary to employ 
an additional teacher and no 
provision has been made in the 
budget to care for such hiring, 
the trustees thereof may pro­
ceed. in any manner authorized 
by law, to levy taxes, raise 
funds, and make expenditures 
to meet and overcome such 
emergenc~. 

lI1 r. Edison W. Kent 
County Attorney 
Granite County . 
Philipsburg, Montana 

Dear Mr. Kent: 

October 6, 1943 

You ha\"e submitted the following 
question: 

"A certain school district in our 
county discovered upon the opening 
day of school that the enrollment 
had increased to such an extent that 
i~ w~s necessary to employ an addi­
tIOnal teacher, and of course they 
have made no provision for the same 
in the budget. The question is, what 
remedy is there for said district so 
that they may acquire additional 
funds ?" 

The answer to your question is con­
tained within the provisions of Sec­
tion 1, Chapter 193, Laws of 1943 
which is an act to amend Sectio~ 

1019.16, Revised Codes of Montana, 
1935, relating to elementary school 
budgets. 

Said Section I provides: 

"The provisions of this act shall 
not apply in the case of an emer­
gency caused by destruction or im­
pairment of any school property 
necessary for the maintenance of 
school, or by the entering by a court 
of competent jurisdiction of a judg­
ment for damages against the dis­
trict, or by enactment of legislation, 
after the adoption of any final bud­
get, requiring expenditures not con­
templated therein, or by an increase 
in the enrollment in an elementary 
school during the school year to 
such an extent as to make necessary 
the providing of an additional teach­
er or teachers or additional school 
facilities, but the trustees of any dis­
trict, when any such emergency 
arises therein. may proceed, in any 
manner authorized by law, to levy 
taxes. raise funds. and make expen­
ditures to meet and overcome such 
emergency." (Emphasis mine.) 

Chapter 146, Laws of 1931, provides 
a budget system for school districts. 
By the act the board of county com­
missioners is made the board of school 
~udget sup.ervisors; the county super-
1I1tendent IS made the clerk of the 
board. The board of trustees is charge­
able with the duty. on the second 
:'Ionday in June of each year, of pre­
paring and adopting a preliminary bud­
get for the next ensuing school year. 
The preliminary budget is then sub­
mitted to the county superintendent 
an or before July 1. The budgets of 
each district in the county are there­
after considered and examined by the 
budget board. which must meet on the 
fourth :'fonday of July and approve 
and adopt the final budget for each 
school district not later than the sec­
ond :\fonday in August. The budget 
board is given power to change (with 
certain exceptions) any item or 
amount as shown by the preliminary 
budget. When the amount which may 
be expended has been fixed for each 
item. it "shall constitute the final bud­
get and the appropriations for each 
school district for the current school 
year, and the board of school trustees 
and all officers and employees of such 
district shaH be limited in the making 
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of expenidtures or incurring of liabil­
ities to the amount of such detailed 
appropria tions, respectively." (Section 
14) .. 

As said in State ex reI. ~IcHose v. 
District Court, 95 Mont. 320, 26 Pac. 
(2nd) 345, 

"It is clear from this and succeeding 
sections of Chapter 146, supra, that 
each item of the budget constitutes an 
appropriation for a definite and speci­
fic object or purpose, and the amount 
appropriated for one object or pur­
pose may not be used or paid out for 
another, except that Section 15 makes 
provision for the transfer of a part 
of the. appropriation from one item 
to another, but this can be done only 
when it appears that there is an ex­
cess appropriation for one item and 
a deficiency in another." 

The employment of an additional 
teacher constitutes a n emergency 
against which the budget now in oper­
ation makes no provisions, within the 
meaning of Section 16, Chapter 193, 
supra, in consequence is removed from 
the provisions of the budget, except 
it is still subject to the last four lines 
of Section 16, which reads: 

"but the trustees of any district, 
when any such emergency arises 
therein. may proceed, in any manner 
authorized by law, to levy taxes, 
raise funds, and make expenditures 
to meet and overcome such emer­
gency." (Emphasis mine.) 

It is therefore my opinion: (a) Un­
der the School District Budget Act 
(Section 1019.15, Revised Codes of 
Montana, 1935) each item in the dis­
trict's budget constitutes an appropria­
tion for a definite and specific purpose, 
and an appropriation for one purpose 
may not be paid out for another, ex­
cept that a part of an appropriation 
for one item may be transferred to an­
other when it appears that there is an 
excess appropriation for the one and a 
deficiency in the other. (b) When the 
enrollment of any elementary school 
district has increased during the school 
year to such an extent that it becomes 
necessary to employ an additional. 
teacher and no provision has been 
made in the budget to care for such 
hiring, the trustees thereof may pro­
ceed. in any manner authorized by 

law, to levy taxes, raise funds, and 
make expenditures to meet and over­
come such emergency. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 141. 

State Board of Health, regulations of 
-Regulation of Cold Storage J"ood 

Lockers 

Held: The State Board of Health and 
county boards of health have 
the power and authority to 
make reasonable regulations ap­
plicable to the operators of cold 
storage food loc~rs which are 
leased to the public in the in­
terest of the public health. 

October 8, 1945. 

Dr. W. F. Cogswel1 
Executive Officer 
State Board of Health 
Helena, Montana 

Dear Dr.. Cogswell: 

You have submitted for my opinion 
the following question: 

"Is it within the jurisdiction of 
the State Board of Health -to pass 
regulations controlling locker plants, 
and' is it within the jurisdiction of 
the State Board of Health to enforce 
these regulations for the benefit of 
the general public?" 

Section 2248, Revised Codes of Mon­
tana, 1935, provides in part: 

"The state board of health shall 
have general supervision of the in­
terests and health and life of the 
citizens of the state," 

Section 2450, Revised Codes of M on­
tant, 1935, provides in part: 

"The state board of health shaH 
have power to promulgate and to 
enforce such rules and regulations 
for the better preservation of the 
public health in contagious and epi­
demic diseases as it shaH deem nec­
essary, and also regarding the causes 
and prevention of diseases, and their 
development and spread," 
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