
OPINIONS OF THE ATTORNEY GENERAL 163 

mit the child to your institution, the 
modification must be subject to the 
age limit of twelve years. 

It would, therefore, follow that your 
institution has no authority to accept 
a child under the age of twelve years. 
However, if the commitment delivered 
to you at the time of the delivery of the 
child shows the child to be twelve years 
of age at that time, you should accept 
the child. If the commitment shows 
the child to be under that age you 
should refuse to accept the child. 

Sincerely yours, 
R. V. BOTTOMLY 

. Attorney General 

Opinion No. 129. 

Taxation-Government land becomes 
subject to taxation, when-Refund of 

taxes erroneously collected. 

Held: Government land becomes sub­
ject to taxation when right to 
patent is complete and equitable 
title fully vested in entryman. 
Taxes erroneously collected may 
be refunded, if claim therefor 
is made within time provided 
by Chapter 201, Laws of 1939. 

September 22, 1943. 
Mr. W. W. Mercer 
County Attorney 
Golden Valley County 
Ryegate, Montana 

Dear Mr. Mercer: 

You have asked my opinion as to the 
legality of certain claims made for re­
fund of taxes paid on land from the 
years 1922 to 1942, inclusive, it appear­
ing the land was not privately owned, 
but owned by the government until 
issuance of a patent in June, 1942. 

As you will note from the opinion 
appearing at page 117, Volume 2, Re­
port and Official Opinions of the At­
torney General, land comprising a part 
of the public domain becomes subject 
to state taxation when the right to 
a patent is complete and the equitable 
title fully vested in the entryman, even 
though patent has not yet been issued. 
Therefore, you should ascertain from 
the land office the exact date when 
the entryman's right to patent became 
complete, and any taxation levied on 
the land subsequent thereto would be 
valid. 

Section 2222, Revised Codes of Mon­
tana, 1935, as amended by Chapter 201, 
Laws of 1939, provides: 

"Any taxes, percentum and costs, 
heretofore or hereafter, paid more 
than once or erroneously or illegally 
collected, may, by order of the county 
commissioners, be refunded by the 
county treasurer." 

The Supreme _ Court has heretofore 
passed on the section in the following 
cases: First National Bank v. Sanders 
County, 85 Mont. 450, 279 Pac. 247; 
First National Bank of Lima v. Beaver­
head County,. 88 Mont. 577, 294 Pac. 
956; Williams v. Harvey, 91 Mont. 168, 
6 Pac. (2nd) 418, and Christofferson v. 
Chouteau County, 105 Mont. 577, 74 
Pac. (2nd) 427. ' 

In the last cited case, it appears that 
Christofferson took an assignment of 
a tax sale certificate, which had no 
validity by reason of the fact the tax 
covered state land. In the course of 
the opinion, the Court reviewed the 
prior decisions, and concluded the sec­
tion of the statute in question permitted 
the refund of taxes erroneously paid, 
citing a Nevada and South Dakota 
decision, holding in effect that an er­
roneous assessment occurs when the 
taxing officers have power to act, but 
err in the exercise of that power; an 
illegal assessment taking place when 
there is no power at all. 

The facts submitted by you are simi­
lar to those in the Christofferson case; 
in your case, when some of the taxes, 
at least, were assessed and paid, the 
government owned land; in the Chris­
tofferson case, the state owned the land. 

It would, therefore, appear that taxes 
assessed and collected on the land in 
question, prior to the time when the 
entryman became entitled to patent, 
were erroneously assessed and collected, 
and are subject to refund by the board 
of county commissioners, providing 
claim therefor was made within time. 

Chapter 201, Laws of 1939, specifically 
provides: 

"No order for the refund of any 
taxes, percentum or costs under this 
section shall be made except upon 
a claim therefor, verified by the per­
son who has paid such tax, penalty 
or costs, or his guardian, or in case 
of his death by his executor or ad­
ministrator, which claim must be 
filed within two years after the date 
when the second half of such taxes 
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would have become delinquent if the 
same had not been paid." 

The only authority for the refund of 
taxes erroneously paid is to be found 
in this chapter, but the refund may only 
be made in strict compliance therewith. 
(Opinion No. 485, Volume 19, Report 
and Official Opinions of the Attorney 
General.) 

It follows that the greater part of 
the claim made on your county must 
be rejected, but that your board of 
county commissioners is authorized to 
refund any taxes erroneously collected 
before the entryman became entitled 
to patent, if claim therefor is presented 
within the period provided for in the 
above quotation from Chapter 201, Laws 
of 1939. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 130. 

Clerk of Court-Fees-Proceedings for 
Establishment of Date of Birth. 

Held: No fee shall be collected for 
proceedings under Section 21-A 
of Chapter 44, Laws of 1943. 
Fees prescribed therein shall 
be collected for proceedings un­
der Chapter 16, Laws of 1943. 
Proceedings under both chap­
ters may be indexed in "index of 
suits" or in a separate index. 

September 23, 1943. 

Mr. Edison W. Kent 
County Attorney 
Granite County 
Philipsburg, Montana 

Dear Mr. Kent: 

You ask my opinion whether a person 
filing a petition under Section 21-A, 
Chapter 44, Laws of 1943, for the pur­
pose of establishing a public record of 
the time and place of his birth and his 
parentage, must pay a fee for the peti­
tion or judgment. 

Also my opinion as to where proceed­
ings under the mentioned section, and 
also under Chapter 16, Laws of 1943, 
should be filed and indexed. 

The fees to be collected by the clerk 
of the court are enumerated in Sections 
4918 and 4919, Revised Codes of Mon­
tana, 1935. The first section providing 

at the commencement of each action 
or proceeding, the clerk must collect 
from the plaintiff the sum of five dol­
lars, and the section then goes on to 
enumerate other fees for certain steps 
in litigation and for certifying docu­
ments. The second section provides 
the fees in probate matters, specifically 
enumerating the fees for different steps 
therein. 

It has heretofore been held by this 
office, Volume 17, Report and Official 
Opinions of the Attorney General, 248, 
the clerk of the court has no authority 
to charge a fee for filing petitions for 
adoption. The reasons for the ruling 
as set forth in the opinion, appear 
to be logical, and are applicable to 
the question of fees in your request, 
and upon the authority thereof, it is 
my op1l1ion no fees are collectible for 
proceedings under Section 2l-A, Chap­
ter 44, Laws of 1943. 

Particular attention, however, is di­
rected to the fact this opinion only 
covers proceedings under Section 21-A, 
Chapter 44, Laws of 1943, and does 
not apply to proceedings under Chapter 
16, Laws of 1943, as specific provision 
is made for fees under this last men­
tioned chapter. 

As to your second question, it is to 
be noted Section 4815, Revised Codes 
of Montana, 1935, prescribes the rec­
ords to be kept by the clerk of the 
court, and included therein are "index 
of all suits" and "record of probate 
proceedings." indexed in the name of 
the deceased person, etc. 

The. meaning of "suit" in a legal 
sense, as given by Webster: "An at­
tempt to gain an end by legal process." 
(Dobbins v. First National Bank, 112 
Ill. 553.) 

A "suit" is "any proceeding for the 
purpose of obtaining such remedy as 
the law allows." (State ex reI. vVest v. 
McCaffery, 105 Pac. 992, 25 Okla. 2, 
quoting Brookwalter v. Conrad, 39 Pac. 
573, 15 Mont. 464.) 

It would therefore follow an action 
to establish the record contemplated 
by these two chapters would be in the 
nature of a suit, and be properly indexed 
and entered in the "index of suits," pro­
vided for by Section 4815, Revised Codes 
of Montana. 1935. However, as a prac­
tical thing, it would appear proper, if, 
the clerk of the court so desires, to 
have a separate index, in which these 
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