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pression used in Chapter 106, supra, 
"privilege fee or charge," I am of the 
opinion that the legislature did not 
intend to exempt the payment of the 
fee required by Section 8950, because 
the language of Chapter 106 clearly 
indicates that the fees or license in
tended to be exempted are those re
quired to be paid annually, or for any 
other period of time, for the privilege 
of carrying on the profession or occu
pation. The fee required by Section 
8950, supra, does not grant the person 
the right to carryon or engage in the 
practice of the profession, but merely 
gives him the right to take the exam
ination to determine his fitness to 
carryon or engage in the profession. 
It is not a fee required to be paid "an
nually, or for any other period of 
time." 

I t is therefore my opinion that the 
fee of twenty-five dollars, required to 
be paid by an applicant for admission 
to the bar, under Section 8950, Revised 
Codes of Montana, 1935, is not ex
empted under the provision of Chapter 
106. Laws of 1943. 

Sincerely yours. 
R. V. BOTTOIVfL Y 
A ttorney General 

Opinion No. 125. 

Drug Addicts, Commitment of-Insane 
Persons, Commitment of-State 

Hospital at Warm Springs. 

Held: Persons addicted to the use of 
drugs may be arrested. exam
ined and committed to a hos
pital, including the state hos
pital at Warm Springs, for 
treatment under the provisions 
and procedure set out in Sec
tion 3195. Revised Codes of 
~Iontana, 1935. A person \\"ho 
is of unsound mind as a result 
of the use of drugs may be 
committed to the state hospital. 
The procedure to he followed 
in such a case is the same as 
in other insani' y cases and the 
hearing is to be conducted in 
the manner prescribed by Sec
tions 1431 to 1435, Revised 
Codes of :'10ntana. 1935, as 
amended by Chapter 117, Laws 
of 1939. and Chapter 157, Laws 
of 1943. 

September 20, 1943. 

:\Ir. Milton G. Anderson 
County Attorney 
Richland County 
Sidney, :'10ntana 

Dear :dr. Anderson: 

You have requested my opmlOn 
concerning the proper procedure to be 
followed in committing a drug addict 
to a state hospital or institution for 
the treatment of the addiction. 

You have called my attention to the 
provisions of Section 3195, Revised 
Codes of Montana, 1935, which pro
vides for the arrest, examination and 
commitment of drug addicts to an in
stitution for treatment. This section 
provides a summary procedure and 
does not require that the person com
mitted be of unsound mind. 

You have also referred to Chapter 
128 of the Political Code of the Re
vised Codes of Montana, 1935, which 
provides for the establishment of hos
pitals for inebriates. Section 1447 of 
Chapter 128 reads as follows: 

"Said hospital for inebriates shall 
receive all patients regularly com
mitted to it who are dipsomaniacs, 
inebriates. or who are addicted to the 
excessive use of morphine, cocaine, 
or other narcotic drugs, and who 
shall have been regularly examined 
and found of unsound mind as a re
sult of the use of any such intoxi
cant or drug." 

It is to be noted that Section 1447 
requires that the hospital shall receive 
all patients committed to it "who shall 
have been regularly examined and 
found of unsound mind as a result of 
the use of any such intoxicant or 
drug." In other words. under this sec
tion it is the insanity as a result of 
the use of drugs that authorizes the 
commitment to the hospital. 

Undf'r the provisions of Sec'ion 3195 
the addiction to the use of drugs and 
not unsoundness of mind justifies the 
arrest, examination and commitment 
to a hospital for treatment of persons 
c01l1olained against. 

The sec'ions of the code in question 
are not ne~essarily inconsistent and do 
not conflirt. It is the policy of the 
courts to harmonize legislative ena,·t
ments when possible. (L. G. & A. Co. 
v. Tnd!lstrial Accic1ent Board.?2 :'10nl. 
304. 266 Pac. 1103.) 
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It is my opinion therefore that per
sons addicted to the use of drugs may 
be arrested, examined and committed 
to a hospital, including the state hos
pital at \-Varm Springs. for treatment 
under the provisions and proceuure set 
out in Section 3195, Revised Codes of 
Montana, 1935. A person who is of 
unsound mind as a result of the use of 
drugs may be committed to the state 
hospital. The procedure to be followed 
in such a case is the same as in other 
insanity cases and the hearing is to be 
conducted in the manner prescribed 
by Sections 1431 to 1435, Revised Codes 
of Montana, 1935, as amended by Chap
ter 117, Laws of 1939, and Chapter 157, 
Laws of 1943. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 126. 

Counties-Officers' Salaries-Salaries, 
repayment of overpayment. 

Held: Officers must refund salary in
creases which were paid under 
law thereafter declared uncon
stitutional. 

September 21, 1943. 

IVlr. Fred C. Gabriel 
County Attorney 
Phillips County 
~Ialta, Montana 

Dear Mr. Gabriel: 

The question presented concerns the 
ten per cent increase in salary for 
county officers, as provided by Chap
ter 169, Laws of 1943. 

Tn the case of \-Vill Whalen v. Board 
of County Commissioners of Lewis 
and Clark County, 138 Pac. (2nd) 969, 
970 and 971 (Advanced Sheets) de
cided June 16, 1943, (and not yet re
ported in Montana Reports), the Su
preme Court held Chapter 169, Laws 
of 1943, unconstitutional insofar as 
the legislature intended to make it ef
fective as to the terms of officers elect
ed or appointed prior to the effective 
date as in excess of legislative power, 
but valid as to such officers elected or 
appointed after the effective date of the 
act, holding as follows: 

"There can be no possible doubt 
that the decision with reference to 

Chapter 169 is correct, and that the 
legislative intent to make it effective 
as to the terms of persons elected 
or appointed prior to its effective 
date is unconstitutional as in excess 
of the legislative power. The people 
could hardly have made clearer or 
more definite the provision of Sec
tion 31 of Article V forbidding the 
legislature either to increase or to 
diminish the salary or emolument 
of any officer after his election or 
appointment. On the other hand, it 
is apparent that the constitutional 
provision does not forbid the appli
cation of Chapter 169 to an officer 
whose election or appointment oc
curs after the effective date of the 
Act, and that as to him Chapter 169 
is valid. State ex reI. Johnson v. 
Porter, 57 Mont. 343, 188 p. 375. The 
judgment appealed from in the 
Whalen case, No. 8434, is therefore· 
affirmed." 

The effective 'date of Chapter 169 
was March 4. 1943. On the effective 
date some counties, in compliance with 
that chapter, commenced to pay to 
the various county officers the ten per 
cent increase in salary which the act 
provided for. In other cases, boards 
of county commissioners, acting under 
advice of county attorneys, refused' to 
pay the increase. 

The two direct questions are: (1) 
vVere the boards of county commis
sioners correct in withholding payment 
of the increase, and (2) in counties 
where the ten per cent increase was 
paid to the county officers, do those 
officers have to refund the increase to 
the county, because of the fact Chapter 
169. Laws of 1943, was declared un
constitutional as to such officers elect
ed or appointed prior to the effective 
date of the act. 

The question whether the increase 
in salary should have been withheld 
by the county commissioners was one 
purely for the discretion of the county 
commissioners. That the county offi
cers in those counties cannot now col
lect the ten per cent increase is a cer
tainty. The general rule, without ex
ception, is that an unconstitutional 
statute confers no rights. No citation 
of authority is required. but see 11 
Am. Jur. p. 828, 6 R. C. L. p. 117, 
12 C. J. p. 801, and authorities there 
cited. 
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