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"In the I ndiana case the court 
said: 'The contention of the relator's 
counsel is that 1Ic Vitty died before 
his term of office commenced, he 
was never qualified, and, therefore, 
no successor to the relator was eyer 
elected and qualified. This position 
is not tenable. The right of ~!cVitty' 
to the office was vested at the time 
he took the oath in the manner and 
form required by law, and his 'l1b­
sequent death did not entitle the 
relator to hold over. A vacancy re­
sulted for the reason that a successor 
to the relator had been duly elected 
and l\ualified, and this having taken 
pl?ce his riffht to hold over ter­
mll1ated .... 

" 'Until his successor is electe.1 and 
qualified' is not esoteric language. 
The phrase in common in this State 
and elsewhere. The words are plain 
and have an accepted meaning in the 
law. Are there any considerations of 
the purpose of this provision which re­
quire a different construction than the 
natural one of taking the oath and 
filing the bond, where a bond is re­
quired, and performing such other 
acts, if any, as the law may require 
as a condition precedent to the right 
to take the office when the term 
begins? ... 

"Giving effect to the hol.1 over 
clause as it reads results in lIO ab­
surdity nor departure from constitu­
tic,na: policy. The term consists of 
a 'fixed tenure and a contingent tcr,n.' 
People v. Ward, 107 Cal. 236, 239, 40 
Pac. 538, 539. The hold over pro\'isil'l1 
is purely conditional, on failure ("If all 
elected successor or his qualification. 
Thereby. the right of incumbent to 
hold over term does 110t end until 
his successor has been electe,l and 
has accepted the o'ffice by qualifying. 
So, barring contingencif's, the oHlce 
is held by an elected official. ... 

"Moreover, no other qualifiction 
was then required by statute and, 
from time immemorial elected officers 
had been permitted, and sometimes 
required, by statute to qualify before 
their terms began. The provision 
therefore permits both election and 
qualification of a successor before the 
end of the incumbent's term and re­
quires no further act to be done or 
condition to exist to nullify the hold 
over provision. It establishes one 
test for all conditions and works 
differently because the conditions, 

• 

not the test, are' different." (Toy ex 
reI. Elliott v. Voelker, 273 Mich. 205, 
262 N. W. 881.) 

The people by the Constitution, the 
courts by their decisions, and the legis­
lature by our statutes, have determined 
this matter. 

It is therefore my opinion Mr. Mc­
Phail qualified for the office of county 
treasurer before his death by taking 
and subscribing the constitutional oath, 
and by further filing the proper ap­
proved bond. Therefore. the term of 
the incumbent will expire on the first 
1fonday in March. 1943. By the death 
of Mr. McPhail, a vacancy will occur 
in said office on said date which the 
Constitution demands shall be filled by 
the board of county commissioners, and 
the appointee shall hold such office 
until the next general election. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 12. 

Motor Vehicles-Suspension of Opera­
tor's License-Property Damage. 

Held: Suspension of motor vehicle op­
erator's license under the pro­
visions of Chapter 129, Laws 
of 1937. 

January 28, 1943. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear :'Ifr. Henry: 

The statement of facts arc as follows: 
X was adjudged in Justice of the Peace 
Court to have caused property damage 
in the amount of $97.50 resulting from 
the ownership, maintenance, use or 
operation of a motor vehicle. Costs 
assessed against X total $12.50. Inas­
much as Chapter 129, Laws of 1937, 
provides an operator's license shall be 
suspended by the Registrar of Motor 
Vehicles in the event of such operator's 
failure within thirty days to satisfy any 
judgment for damages to property in 
excess of one hundred dollars, resulting 
from the ownership, maintenance, use 
or operation of a motor vehicle, you 
inquire whether or not the registrar, 
under the above facts, should suspend 
X's license. 

If the $12.50 costs assessed against 
X are to be added to the damage of 
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$97.50, which he was found to have 
caused, and the resultant sum of $110.00 
used as the basis for examining the 
above quoted provisions of the law, 
then X's license must inevitably be 
suspended. But if the sum of $97.50-­
the amount of damages to the property 
-is allowed to stand alone, and the 
$12.50 costs may not be added, then 
X's license may not be suspended for 
the amount of actual damages is $97.50, 
just $2.50 below the fateful $100.00 used 
in the statute. 

California and several other states 
have financial responsibility laws sim­
ilar to our Chapter 129, Laws of 1937. 
The California provision in regard to 
suspension of an operator's license for 
failure of such operator to satisfy a 
judgment for damage to property is 
identical to our law. But no cases in­
volving the particular question here 
before us appear ever to have arisen. 

It is the well established rule in Mon­
tana that the meaning of a given term 
employed in a statute must be measured 
and controlled by the connection in 
which it is employed, the evident pur­
pose of the state, and the subject to 
which it relates. (State ex reI. Free­
man v. Abstract Board of Examiners, 
99 Mont. 564, 45 Pac. (2nd) 668.) 

Hence, it appears to me this question 
is easily and simply settled by a close 
examination of the words emphasized 
in Section 3 of Chapter 129, Laws of 
1937. It is stated the license shall be sus­
pended in the event of the operator's 
failure within thirty days "to satisfy 
any judgment ... for damages on ac­
cou!).t of personal injury, including 
death, or damage to property in excess 
of one hundred dollars ($100.00) ... " 
It appears apparent the legislature was 
saying, "You who drive automobiles, 
and in using them cause property dam­
age in excess of one hundred dollars 
must be able to pay for your act within 
thirty days-or you will not be allowed 
to drive. You must be financially re­
sponsible. so that you may respond for 
your negligence." 

The act does not appear to be punitive 
in purpose, but rather protective of the 
rights of the people as a whole. The 
hundred dollar figure, used as a measur­
ing stick for the amount of property 
damage, is low enough so that a motor 
vehicle operator cannot become ob­
livious to the property rights of others 
but high enough so that he will not 
be in danger of having his license sus-

p~ded for every bumper or fender he 
scratches. 

"In considering questions or juris­
diction, the amount of the costs forms 
no part of the matter in dispute .... " 
(Payne v. Davis, 2 Mont. 381.) 

I am of the opinion the actual proper­
ty damage must be in excess of one 
hundred dollars ($100.00) before license 
is suspended under the provisions of 
Chapter 129, Laws' of 1937. Costs may 
not be added to the damages in order 
to have a total figure exceeding one 
hundred dollars. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 13. 

Clerk of the District Court, certified 
copy of marriage and divorce decree­
Clerk and Recorder, certified copy of 

birth certificate-Fees--Military 
Service Men's Dependents. 

Held: Clerks of district courts and 
county clerks and recorders may 
not issue and deliver, without 
the usual fees provided by law, 
certified copies of documents in 
their offices to applicants for 
wartime service men's allot­
ments. 

February 4, 1943. 

Mr. Gerard F. Price, Director 
Division of Public Assistance 
Department of Public Welfare 
Helena, Montana 

Dear Mr. Price: 

You have submitted to this office a 
request for an opinion whether the 
clerk of the district court may issue 
and deliver certified copies of divorce 
decrees and marriage licenses and 
whether the county clerk and recorder 
may issue and deliver certified copies 
of birth certificates, without fee, to 
service men's dependents who desire to 
participate in service men's allotments 
and allowances. 

You suggest that, for many years 
past, similar documents have been made 
available without fees to ex-service 
men. 

Ex-service men-by virtue of the 
provision of Section 5654.14, Revised 
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