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be considered strictly "trust funds." We ruled that such funds could not, 
in any event, by transfer to the general fund properly become a part 
thereof. 

The special funds collected in connection with your work consist of 
the Foresters' Cooperative Work Fund, slash disposal funds, and federal 
funds. As we observed in our former opinion, these funds are collected 
for a specific purpose in the conduct of state forestry work. They con­
stitute an integral financial factor in the maintenance, preservation and 
protection of our state forests. 

To adopt a literal interpretation of the term "trust funds" and thus 
preclude the use of a large portion of these funds from the purposes for 
which they were collected would certainly lead to an unreasonable result. 
A liberal application of a statute leading to absurd consequences is to be 
avoided whenever reasonable application can be given consistent with 
legislative purposes (U. S. v. Ryan, 52 S. Ct. 65, 284 U. S. 167, 76 L. Ed. 
224). There is a plethora of decisions in Montana to the effect that the 
intent of the Legislature is to be pursued, if possible. The special funds 
designated for specific purposes are in a loose sense placed in trust for 
such purposes. 

We think the Legislature intended the term "trust funds" includes 
the special funds we have enumerated, and such interpretation of the 
phrase should be adopted in connection with its use in the appropriation 
bill. 

Sincerely yours, 

No. 89 

JOHN W. BONNER 
Attorney General 

NET PROCEEDS TAX-COUNTY TREASURER-PER­
SONAL PROPER:TY TAX-PENALTY AND INTEREST 
Held: Net proceeds tax, being personal property tax, it therefore follows 

that penalty and interest thereon may not be collected. 

Mr. Wilbur P. Werner 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Werner: 

You have submitted the following: 

April 21, 1941. 

"It so happens that one of our large producers is delinquent in 
his net proceeds taxes for the years of 1937, 1938 and 1940 in the 
approximate sum of $17,870.00. The County Treasurer intends to col­
lect these back taxes by sale as provided by law, if necessary. The 
question that arises is: Can penalty and interest be collected on net 
proceeds taxes that are delinquent?" 

The Montana State Constitution provides in Section 3 of Article XII as 
follows: 

"Section 3. All mines and mining claims, both placer and rock in 
place, containing or bearing gold, silver, copper, lead, coal or other 
valuable mineral deposits, after purchase thereof from the United 
States, shall be taxed at the price paid the United States therefor, 
unless the surface ground, or some part thereof, of such mine or claim, 
is used for other than mining purposes, and has a separate and in-

. dependent value for such other purposes, in which case said surface 
ground, or any part thereof, so used for other than mining purposes, 
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shall be taxed at its value for such other purposes, as provided by 
law; and all machinery used in mining, and all property and surface 
improvements upon or appurtenant to mines and mining claims which 
have a value separate and independent of such mines or mining claims, 
and the annual net proceeds of all mines and mining claims shall be 
taxed as provided by law." 

Our Supreme Court-in construing the above section-stated the pur­
pose of the framers of the Constitution in adopting Section 3, Article XII, 
was to provide a special method for the assessment and taxation of min­
ing property, the theory adopted being that such property should be re­
garded real as to surface value, and personal as to the surface contents. 

State ex reI. Hinz v. Moody, 71 Mont. 473, 230 Pac. 575. 

Section 2090.2, Revised Codes of Montana, 1935, provides for the lien 
of this tax, as follows: 

"2090.2. Lien of Tax. The tax so assessed on net proceeds shall 
be and shall constitute a lien upon all of the right, title and interest 
of such operator in or to such mine or mining claim and upon all of 
the right, title and interest in or to the machinery, buildings, tools 
and equipment used in operating said mine or mining claim." 

Section 2095, Revised Codes of Montana, 1935, provides for the en­
forcement of the payment of the taxes as follows: 

"The taxes on such net proceeds must be levied as the levy of 
other taxes are provided for, and every such tax is a lien upon the 
mine or mining claim from which the ore or mineral products or de­
posits are mined or extracted, and is a prior lien upon all personal 
property and improvements used in the process of extracting such 
ore or mineral products or deposits; provided, however, that such 
personal or real property is owned by or under lease of the person, 
partnership, association, or corporation who extracted said ore, or 
mineral products or deposits." . 

"The tax on such net proceeds may be collected, and the payment 
thereof, enforced, by the seizure and sale of the personal property 
upon which the said tax is a lien, in the same manner as other personal 
property is seized and sold for delinquent taxes, or by the sale of 
the mine or mining claim and improvements, as provided for the sale 
of real property for delinquent taxes or by the institution of a civil 
action for its colIection in any court of competent jurisdiction; pro­
vided, however, that a resort to anyone of the methods of enforcing 
collection, as herein provided for, shall not bar the right to resort to 
either or both of the other methods, but that any two or alI of the 
methods herein provided for may be used until the fulI amount of 
such tax is collected. 

It will be noted the foregoing statute provides four methods for the use 
of the Treasurer in the collection of this tax: 

First: By seizure and sale of the personal property as other personal 
property is seized and sold. 

Second: By the sale of the mine, mining claim and improvements, 
or the lease and improvements, the interest in real estate of 
the owner or, under lease, the one extracting the mineral 
product. 

Third: By the institution of a civil action to enforce the lien. 

Fourth: By any two or all of the foregoing methods which may be 
used until the full amount of such tax is collected. 

The Legislature provided the County Treasurer with every facility of 
the law to effectuate the prompt collection of this tax, so as to prevent 
the possibility of any of its escaping taxation. 
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Under any and each of the foregoing methods provided for the col­
lection of net proceeds taxes, such tax is a tax on personal property, and 
it is presumed the County Treasurer will perform his duty. It therefore 
follows penalty and interest may not be collected on net proceeds taxes. 

Sincerely yours, 

JOHN W. BONNER 
Attorney General 

No. 90 

TAXPAYER-PURCHASE OF LANDS DEEDED 
TO COUNTY 

Held: All preferential rights under Chapter 181, Laws of 1939, were ex­
tinguished by repeal Where lands were offered for sale and not 
sold, and county now offers same land at second sale, the second 
sale is not "such sale" as defined by Chapter 171, Laws of 1941. 

Mr. H. O. Vralsted 
County Attorney 
Judith Basin County 
Stanford, Montana 

Dear Mr. Vralsted: 

You have submitted the following: 

April 21, 1941. 

"Judith Basin County acquired tax deed lands in 1939, which were 
appraised, advertised and offered for sale at public auction, all as pro­
vided by Chapter 181, Laws of 1939; the same were not sold. The 
county now expects to again appraise, advertise and offer the same 
for sale. May the taxpayer or successor in interest of such lands 
now purchase said property under provisions of Section 1 of Chap­
ter 171, Laws of 1941, at any time before the date fixed for the said 
second sale?" 

In answering your inquiry, it will be noted Chapter 181, Laws of 1939, 
was repealed by Chapter 171, Laws of 1941, and any and all preferential 
rights granted under Chapter 181, Laws of 1939, were divested, extin­
guished and became inoperative and at an end on March 19, 1941, the 
effective date of Chapter 171, Laws of 1941. 

Report and Official Opinions of the Attorney General, Volume 
19, No. 64. 

It is necessary to put out of our minds entirely the repealed chapter. 
The only preferential right now granted a taxpayer or successor in in­
terest is the right granted by Section 1, Chapter 171, Laws of 1941, which 
is as follows: 

"Section 1. Whenever the county has acquired any land by tax 
deed it shall be the duty of the Board of County Commissioners within 
six (6) monhts after acquiring title to make and enter an order for 
sale of such lands at public auction at the front door of the court­
house, provided, however, that thirty (30) days' notice of such sale 
shall be given by publication in a newspaper printed in the county. 
Such notice shall be published once a week for three (3) consecutive 
weeks and shall be posted in at least three (3) public places in the 
county. Notice posted and published shall be signed by the County 
Clerk and one notice may include a list of all lands to be offered for 
sale at one time. It shall describe the lands to be sold, the appraised 
value of same and the time and place of sale, and no sale shall be 
made for a price less than the fair market value thereof, as determined 

cu1046
Text Box




