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4. Registered elector; 
5. Taxpayer in district whose name appears upon the last preceding 

completed assessment roll of the county for state, county, and school 
taxes, and if convicted of a felony, has been ~ardoned. 

Sincerely yours, 

JOHN W. BONNER 
Attorney General 

(Editor's Note: House bill No. 90, quoted above, appears as Chapter 31, 
Laws of 1941.) 

No. 55 

COUNTY TREASURER- REDEMPTION - PEN A LT Y 
AND INTEREST-TAX SALE CERTIFICATE 

Held: Where County Treasurer assigns tax sale certificate without col­
lecting full amount due county, he may at any time proceed to 
collect balance due from assignee and upon redemption such 
amount is due county. Assignee is entitled only to amount he 
paid county plus interest thereon from date of assignment to date 
of redemption. 

Mr. R. F. Hibbs 
County Attorney 
Yellowstone County 
Billings, Montana 

Dear Mr. Hibbs: 

You have submitted the following: 

March 21, 1941. 

"Where a purchaser of a tax sale certificate has paid to the county 
only the net amount of the taxes (without the penalty and interest) 
is he now entitled to receive the penalty and interest from a re-. 
demptioner? 

"If the county, on redemption, receives penalty and interest on 
assigned certificates of sale, where and into what funds will the 
County Treasurer place the same?" 

In answering your first question, it is assumed the County Treasurer 
did not collect from the person taking the tax sale assignment all that he 
should have collected, that is, the penalty and interest up to the date of 
assignment. Therefore, the assignee still owes the penalty and interest 
up to the date of assignment to the County Treasurer, as the .County 
Treasurer may always collect any part of a tax that has not been paid. 

As the assignee did not pay to the Treasurer the penalty and interest 
up to the date of assignment, upon redemption he would not be entitled 
thereto. The assignee, upon a redemption being made, will be entitled 
only to the amount he paid the county, plus interest thereon from the date 
of assignment to date of redemption. Upon redemption the Treasurer will 
collect the penalty and interest from the date of sale to the date of re­
demption and pay the assignee the amount he paid the county, plus 
interest from the date of assignment to the date of redemption; and such 
penalty and the interest from the date of sale up to the date of assignment 
of the certificate of sale belongs to the county-to be placed in the same 
funds in which it would have been placed without the enactment of 
Chapter 11 of the Laws of 1939. Section 2207, as amended by Chapter 
24, Laws of 1939, Section 2210 as amended by Chapter 25, Laws of 1939, 
and Section 2202. Revised Codes of Montana, 1935, set forth the procedure. 

Senate Bill No. 26, enacted by the Twenty-seventh session of the Leg­
islative Assembly of the State of Montana and approved by the Governor 
on February 18, 1941, is not retroactive. The provisions thereof are per-
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missive, in that the Act allows any person having an equitable or legal 
interest in real estate, which has been struck off to any county for delin­
quent taxes or on which the taxes are delinquent for the first installment 
of the year 1940, to redeem the same by paying the original taxes due 
thereon, without the payment of any penalty and interest, provided such 
redemption is made on or before the 31st day of May, 1942, and provided 
further that no assignment of the tax sale certificate has been issued. 

Under said Act, Boards of County Commissioners are to proceed to 
order applications to be made for the issuance of tax deeds, the issuance 
of tax deeds to counties, the assignment of certificates of tax sales, as now 
provided by law, and to the same extent and effect as though this act had 
not been passed. 

Sincerely yours, 

JOHN W. BONNER 
Attorney General 

(Editor's Note: Senate Bill Number 26, referred to above, appears as 
Chapter 13, Laws of 1941.) 

No. 56 

OFFICERS-INCOMPATIBILITY OF OFFICES-CITIES 
CITIES AND TOWNS:....-COUNTIES 

Held: Office of Under-sheriff is not incompatible with office of City 
Councilman and both offices may be held by one person. 

Mr. Arthur C. Erickson 
County Attorney 
Sheridan County 
Plentywood, Montana 

Dear Mr. Erickson: 

March 22, 1941. 

You have requested my opinion as to whether a person may hold the 
office of under-sheriff and be a member of the city council at the same 
time. 

We find no constitutional or statutory inhibitions against a person hold­
ing two offices at the same time, except Section 7, Article V of the Mon­
tana Constitution, which is not applicable here. 

In this State, the common law is the law and rule of decision where 
not declared by code or statute and where it is not repugnant to the State 
or Federal Constitutions. (Section 5672 and Section 10703 of the Revised 
Codes of Montana, 1935.) At the common law, there was no inhibition 
against the holding by the same person of more than one office provided 

. they were not incompatible with each other. 
22 R. C. L. 412; 
Throop on Public Officers, Section 30. 

The courts have not attempted to state a general definition as to what 
constitutes incompatibility and have dealt with each case in the light of 
the particular facts involved. (See note: L. R. A. 1917A 216). It has 
been held there is no incompatibility in the public functions of a deputy 
sheriff and a director of the public schools of a city (State v. Bus, 135 
Mo. 325, 36 S. W. 636) or between the offices of sheriff and chief of police 
of a city (Peterson v. Culpepper, 72 Ark. 230, 79 S. W. 783). 

This office has previously held the Clerk of Court may be mayor of a 
city at the same time (in absence of incompatible duties) (Volume One, 
Report and Official Opinions of the Attorney General, page 67); there is 
no incompatibility between the office of Sheriff and that of a school trus­
tee (Volume Two, Report and Official Opinions of the Attorney General, 
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