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preclude the accumulation of a fund to be expended in the future. In 
other words, the commissioners are not authorized to make a levy in 
excess of that necessary for a particular year. 

The purpose for which this levy is proposed is the construction of a 
swimming pool and this offers another problem for our consideration. 

There is no express provision in the statutes for the construction of 
a swimming pool by a county, but Section 4444.1, Revised Codes of Mon
tana, 1935, provides: 

"The several counties of this state are hereby authorized and em
powered to acquire by purchase, grant, deed, gift, devise or condemna
tion, or otherwise, lands in one tract, suitable for public camping and 
public recreational purposes, or may lease such land tracts, each of 
which shaH be so situated as to offer ready access to a public high
way." 

The courts have given a liberal interpretation to the use publiC parks 
can be put to, and have construed "recreational purposes" to include a 
great number of outdoor sports. The necessary equipment for sports 
has always been treated as a proper park improvement. 

39 AmeriCan] urisprudence 819. 

h is apparent a swimming pool would be an appropriate use of at least 
a portion of a county park. 

However, there is an express limitation on the amount which can be 
expended in the purchase, improvement and maintenance of county parks, 
and this might weB preclude the construction of an expensive pool in a 
great number of counties. 

Section 4444.2, Revised Codes of Montana, 1935. 

It is my opinion that, no authority having been granted to the com
missioners of a county to levy a tax for more than an amount sufficient 
to defray the current expenses for anyone year, a county cannot-by a 
special levy-create a fund to be expended in some future year for the 
<:onstruction of a swimming pool. 

Sincerely yours, 

No. 502 

R. V. BOTTOML Y 
Attorney General 

STATE EXAMINING BOARD OF BEAUTY CULTURISTS, 
Qualifications for-BEAUTY CULTURE-COSMETOLOGY 

Held: A person who has been actively engaged in the profession of cos
metology for at least five years at any time before appointment, 
is eligible to appointment to State Examining Board of Beauty 
Culturists. 

October 14, 1942. 
Mr. ]. ]. Hay tin, President 
Montana State Examining Board of Beauty Culturists' 
13 West Sixth Avenue 
Helena, Montana 

Dear Mr. Hay tin : 

This office has been requested to give its opinion concerning the in
terpretation of Section 3228.4, Revised Codes of Montana, 1935, as amended' 
by Section 4 of Chapter 222, Session Laws of Montana, 1939. 

cu1046
Text Box



870 OPINIONS OF THE ATTORNEY GENERAL [S02-SOl 

The section in question creates "the Montana State Examining Board 
of Beauty Culturists" and provides: 

"The members hereinafter appointed on said Board must have 
been actively engaged in the profession of cosmetology for at least 
five (5) years prior to such appointment." 

You wish to know whether this provision should be construed to mean 
five years immediately before the appointment. 

It appears the purpose of this requirement is to secure the appointment 
of persons qualified through experience. The statute does not confine the 
five years to the period immediately preceding the date of appointment. 
In the absence of such limitation, it would seem the only requirement is. 
that, in order to be eligible to appointment, the appointee must have been 
actively engaged in the profession of cosmetology for at least five years. 
and at some time prior to the date of appointment. 

It is, therefore, the opinion of this office, a person, who at some time 
prior to appointment, has been actively engaged in the profession of cos
metology for at least five years is eligible to appointment. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

No. 503 

ELECTIONS-VOTING-ABSENT VOTERS-OATH AND 
AFFIRMATION-MILITARY SERVICE 

Held: Commissioned officers of the United States Army are not officers. 
authorized by the laws of Montana to administer oaths or take 
acknowledgments. Hence, the affidavit required by Section 721. 
Revised Codes of Montana, may not be subscribed before such an 
officer. (This rule is not, however, applicable to the oath of elector 
required by Public Law 712 of the United States Congress.) 

Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka, Montana 

Dear Mr. Shelden: 

You have asked this question: 

October 17, 1942. 

Mayan absent soldier voter who votes by absent baIlot subscribe 
the affidavit required by Sections 720 and 721, Revised Codes of Mon
tana, 1935, before a commissioned officer of the United States Army? 

Section 720, Revised Codes of Montana, 1935, prescribes the form of 
affidavit to be executed by the absentee voter at the time of voting. Sec
tion 721, Revised Codes of Montana, 1935, provides in part: 

"Such voter shaH make and subscribe the said affidavit before an 
officer authorized by law to administer oaths, and who has an official 
seal, and may do so at any place in the state of Montana, or in any 
other state or territory of the United States, before any officer 
authorized by the laws of this state to take acknowledgments of in
struments without the state .... " 

Section 463, Revised Codes of Montana, 1935, sets forth who may ad
minister and certify oaths. Section 388 authorizes notaries public to 
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