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With these rules in mind, it is my opinion that sub-section (e) of 
Section III of Part IV of the Public vVelfare Act was intended by the 
legislature to apply only to needy dependent children who are aliens and 
who have alien parents unlawfully within the United States, but that it 
should not be construed to apply to needy dependent children who are 
themselves citizens, regardless of their parentage, for any other interpre
'tation of the statute in question would raise grave doubts as to its con
stitutionality. 

Sincerely yours, 

No. 491 

R. V. BOTTOML Y 
Attorney General 

PUBLIC WELFARE-CREDITOR'S CLAIMS BY STATE 
DEPARTMENT-FORM OF CLAIM-OLD AGE ASSIST

ANCE-COUNTIES 

Held: State Department of Public Welfare alone should present' creditor's 
claim for recovery of Old Age Assistance from estate of deceased 
recipient. State Department of Public Welfare, upon recovery from 
estate of Old Age Assistance recipient, shall allocate and disburse 
proper shares to County and Federal Government. Proposed form 
of creditor's claim approved. 

Mr. J. B. Convery, Administrator 
Department of Public Welfare 
Helena, Montana 
Attention: Mr. 1. E. Snyder, Director 
Division of Auditing and Finance 

Dear Mr. Convery: 

September 26, 1942. 

You have preseinted to this office a proposed form of creditor's claim 
for recovery of amounts paid out as Old Age Assistance from the estates 
of deceased recipients. This form indicates claims will be made by the 
State Department of Public Welfare with all payments to be made di
rectly to it for its own recovery and also for funds to be disbursed by it 
in repayment to the proper county and the federal government. You 
inquire whether the proposed plan meets all requirements of the Montana 
statutes and whether the proposed form will be proper. 

Section XI of Part III of the Public Welfare Act, Chapter 82 of the 
Laws of the Twenty-fifth Legislative Assembly, 1937, provides that upon 
the death of any recipient of Old Age Assistance the total amount of 
assistance paid under the act shall be allowed as a claim against the estate 
of such person. Provision is also made for reimbursement to the federal 
government and to the county for their proportionate shares of the amount 
paid toward such assistance. 

Section V of Part III of the same act provides each county department 
shall reimburse the state department in the amount of 16-2/3% of the 
approved Old Age Assistance grants to persons in the county each month. 

Section XIX (a) of Part I of the same act provides checks in payment of 
Public Assistance shall be issued by the state department and such checks 
shall be issued from the State Public Welfare accounts. Sub-paragraph 
(b) of the same section likewise provides for reimbursement by the vari-
ous counties. ' 

From the above provisions it is apparent the State Department of Public 
Welfare is the only disbursing agency making Old Age Assistance pay
ments. Records of all payments are kept through its accounting system 
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as well as records of contributions made by the county and the federal 
government. Although the act does not specifically provide the state 
department alone shall present the creditor's claim, it would seem the 
legislature contemplated this should in fact be done so that all monies 
recovered would be paid from the recipient's estate to the department and 
by it allocated and disbursed to the various parties in interest. 

I have inspected the proposed form of creditor's claim and find that 
in all respects it meets the requirements of the law. A copy of the claim 
is annexed to this opinion for your file. 

Sincerely yours, 

R. V. BOTTOMLY 
Attorney General 

IN THE DISTRICT COURT OF THE .................................... JUDICIAL 

DISTRICT, IN AND FOR THE COUNTY OF ............................................ , 

STATE OF MONTANA 

IN THE MATTER OF THE ESTATE OF 

Deceased 

CREDITOR'S CLAIM 

The undersigned creditor of.. .................................................................. , Deceased, 
presents its claim against the estate of said deceased, with the necessary 
vouchers, for approval, as follows, to-wit: 

Estate of ........................................................................................ , Deceased 

The 'State Department of Public Welfare of the State of Montana, 
Claimant: 

Section XI of Part III of Chapter 82 of the 1937 Session Laws of the 
State of Montana (The PubliC Welfare Act) reads as follows: 

"On the death of any recipient of old age assistance, the total 
amount of assistance paid under this act shall be allowed as a claim 

. against the estate of such person after funeral expenses not to exceed 
one hundred ($100.00) dollars have been paid and after the expense 
of administering the estate has been paid. No claim shall be enforced 
against any real estate of a recipient while it is occupied by the sur
viving spouse, or dependent. 

"1£ the Federal Law shall so require, the Federal Government shall 
be entitled to a share of any amounts collected from recipients or 
from their estates equal to not more than one-half of the amount 
collected and the amount due the United States shall be paid promptly 
by the state to the United States Government. The remaining one
half of the amount collected' shall be distributed to the state and 
county in proportion to the total amount of such assistance paid by 
each." 

Sub-section 2 of Section 3 Title I (Payment to States) of the Social 
Security Act reads in part as follows: 

H ••• Provided, that any part of the amount recovered from the 
estate of a deceased recipient which is not in excess of the amount 
expended by the state or any political subdivision thereof for the 
funeral expenses of the deceased shall not be considered as a basis 
for reduction under clause (8) of this paragraph." 
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UNDER THE FOREGOING STATUTES, CLAIM IS HERE-
BY PRESENTED AGAINST THE ESTATE OF 

, .............. : ................................................................................ , DECEASED, 

FOR THE REPAYMENT OF OLD AGE ASSISTANCE PAY-
MENTS MADE IN THE TOTAL AMOUNT OF $ ........................... . 
THE SAID CLAIM IS MADE UP AS FOLLOWS: 

Payments 
Made for 

Months of 

Monthly 
Amount of 
Payment 

P A I D FOR Total 
County State Federal Amount of 
Funds Funds Funds Payments 

Payment to be made only to the State Department of Public Welfare, 
at Helena, Montana, which Department will thereafter make disbursement 
to the proper county, and to the United States of America, for their pro
portionate shares as provided by law. 

STATE OF MONTANA 
County of Lewis and Oark-ss . 

................................................................ Director of Auditing and Finance of 
the State Department of Public Welfare, the claim of which Department 
is herewith presented to the ................................................................ of the estate 
of the said deceased being duly sworn, says that the amount thereof, 
to-wit: The sum of ............................................................ _ .......................... Dollars, 
is justly due to the said claimant in its own right and for the use and 
benefit of the County oL .................... _ ........................... and the United States 
of America; and no payments have been made thereon which are not
credited, and that there are no offsets to the same, to the knowledge of 
said ............................................................................................ . 

Director of Auditing and Finance 
Subscribed and sworn to before me this ........................ day oL._ ........................ , 
19 ............ . 

Notar~ r:ublic fc;>r State of Montana, Residing at Helena, Montana, My 
CommIssIon expIres ...................................................................... . 

(This form appears on back for filing) 

No ............................ . 

DISTRICT COURT 
County of ................................................................................................. . 
In the Matter of the Estate oL ........................................................... . 

Deceased 

CLAIM OF 
STATE DEPARTMENT OF PUBLIC WELFARE 

OF THE STATE OF MONTANA 

For $ ............................................... . 

The Within Claim Presented to 

of said Deceased is allowed and approved for $ ........................... . 
. This ........................ day of .......................................................... , 19 ....... . 
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ALLOWED AND APPROVED FOR 
19 ....... . 

Judge 

THE WITHIN CLAIM REJECTED THIS ............................... . 
day of ............................................................................................• 19 ....... . 

FILED THIS .............................................................. day of ............. . 
.................................................... _ ..................................................• 19 ....... . 
.............................................. ! ........................... , ......................... CLERK 
By ............................................................................................................. . 

Deputy Clerk 

No. 492 

ELECTIONS -OATH - BOND - MILITARY SERVICE
OFFICERS AND OFFICES, qualifications of 

Held: 1. If one elected to office in November, 1942, is unable to or pre
vented from filing oath and bond within the time prescribed 
by law because of his absence in military service of the United 
States, does not forfeit his rights to the office so as to cause 
a vacancy, but the authority having the appointinj! power for 
such office may appoint some suitable person under the pro
visions of Chapter 47, Laws of 1941. 

2. That one elected to office may take and subscribe his oath before 
any officer outside of the State of Montana or the United States, 
who would under the laws of this State be authorized to ad
minister an oath. 

3. That the policy of the law as expressed by the Legislature in 
Chapter 47. Laws of 1941, is to preserve. to those elected offi
cials who .have been inducted into the military forces, their 
rights to the offices to which they were elected and had title at 
the time of their military service. 

Mr. Homer A. Hoover 
County Attorney 
McCone County 
Circle. Montana 

Dear Mr. Hoover: 

September 26. 1942. 

You have advised that your county coroner has been inducted into the 
armed forces and has notified the county commissioners of this fact. and 
that upon his discharge from service will make application for reinstate
ment to the office of coroner for the unexpired term. The Coroner is a 
candidate for reelection and having no opposition will be elected to this 
office in November. You ask my opinion on the following questions: 

1. If elected while on active duty outside the State, may he 
qualify by taking the oath and filing a bond as required by 
statute? 

2. If he does qualify. must the commissioners proceed under the 
provisions of Chapter 47. Laws of 1941. and appoint an acting 
coroner for the term commencing in January. 1943, or until 
the return of the elected coroner? 

3. If he does not qualify. is the office vacant? 
4. If the office becomes vacant. must the commissioners appoint 

someone to hold the office for the full term, or until the next 
general election? 
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