
487-488] OPINIONS OF THE ATTORNEY GENERAL 837 

are not a part of the tax itself. The case also held tax moratorium laws 
similar to Chapter 13, Laws of 1941, are constitutional. 

It has heretofore been held by this office, in Opinion 211, Volume 17, 
Report and Official Opinions of Attorney General, that special improve
ment assessments are taxes within the meaning of tax moratorium laws. 

The same rule would apply to irrigation district taxes or assessments. 
It is the opinion of this office such taxes or assessments come within the 
provisions of statutes similar to said Chapter 13, Laws of 1941, and 
further, the statute in effect at the time of payment of the tax or assess
ment governs, rather than the statute in effect at the time of delinquency. 

,Your request also asks for an opinion covering the following ques
tions: 

"3. One of the 40 tracts of land cited in the complaint was not 
owned by the State at the time the action was brought, having been 
deeded under purchase contract in 1928. Does the State have any 
liability for irrigation district taxes assessed in 1926-27-28, or should 
these be assumed by the present owner of the land?" 

Section 2154, Revised Codes of Montana, 1935, provides every tax due 
upon real property is a ,lien against the property assessed, and the lien 
attaches as of the first Monday of March in each year. 

Section 2152, Revised Codes of Montana, 1935, provides every tax has 
the effect of a judgment against a person. 

In the case of Hilger v. Moore, 56 Mont. 146, 169, 182 Pac. 477, the 
Supreme Court states: 

"Speaking strictly, there is but one subject of taxation-persons, 
natural or artificial. All taxes are levied against the person, not against 
property. It is the owner who is taxed because of his ownership, and 
his property but serves as the basis for computing the measure of 
his liability and as security for the discharge of the lien which the tax 
imposes." 

It is, therefore, apparent that if the state owned the land on the first 
Monday of March in the years 1926, 1927, and 1929, the state is liable for 
the tax; if the state deeded the property before the first Monaday of 
March, 1928, the purchaser would be liable for the tax levied that year and 
.thereafter. 

Sincerely yours, 

No. 488 

R. V. BOTTOML Y 
Attorney General 

COUNTIES-COUNTY COMMISSIONERS-ROADS
HIGHWAYS-MOTOR VEHICLES-AUTO PASSES

LIVESTOCK 
Held: Board of County Commissioners may construct, or cause to be 

constructed, on public or county roads passes across which such 
roads may continue and which shall be so constructed that auto
mobiles and trucks may cross them and which shall be impassable 
for livestock. 

Mr. John D. Stafford 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Stafford: 

September 25, 1942. 

You have inquired of this office whether the Board of County Com
missioners of Cascade County has authority and power to construct or 
<:ause to be constructed on county roads auto passes excluding livestock. 
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Section 4486.1 and 4486.2, Revised Codes of Montana, 1935, provide: 

"4486.1. Auto passes excluding livestock may be constructed on 
public roads conecting with fenced state highway. Where a public 
road or roads connects with a state highway, which state highway is 
fenced OIl both sides, the county commissioners, of the county in 
which said roads are located, may cause to be constructed and main
tained thereon extensions of the fence on the sides of the state high
way and across the intersecting road leaving in such fences a pass 
'across which must be constructed a passage which will permit the 
passage of automobiles and trucks but shall prevent and exclude loose 
livestock from drifting upon said state highway, and there shall also 
be maintained in said extensions a gate to permit the passage of live
stock, wagons or other vehicles." 

"4486.2. Same-construction on public or county roads-purpose 
and intent of act. County commissioners may construct, or cause to 
be constructed, under their direction, on public or county roads, 
passes across which such roads may continue and which such shall 
be so constructed that automobiles and trucks may cross same and 
which shall be impassable for livestock. Where necessary gates shall 
also be maintained as provided in section 4486.1; provided, that it 
is the spirit and intent of the statute, that the discretion granted to 
boards of county commissioners under this act shall consider primarily 
the use and benefit of public roads to the general public." 

The above statutes are clear and specific. They grant to boards of 
county commissioners a definite power-to be used in their discretion. 

It is therefore my opinion that-if the County Commissioners of Cas
cade County in their sound discretion consider the general public's use 
and benefit of public roads will be enhanced by the construction on cer
tain public or county roads of passes across which such roads may continue 
and which shall be so constructed that automobiles and trucks may cross 
them and which shall be impassable for livestock-the board may pro
ceed under the authority granted by the above quoted statutes. 

Sincerely yours, 

No. 489 

R. V. BOTTOMLY 
Attorney General 

ESTATES-LETTERS ADMINISTRATION -ADMINIS
TRATORS-PUBLIC ADMINISTRATORS-FEE-CLERK 

OF COURT, fee of 

Held: Public administrator is not requried to pay at the time of filing 
the five dollar fee required by Section 4919, Revised Codes of 
Montana, 1935, for filing a petition for letters of administration, 
but must pay such fee out of the assets of the estate, as soon as 
the same come into his hands, as provided by Section 10005, Re
vised Codes of Montana, 1935. 

Mr. Denzil R. Young 
County Attorney 
Fallon County 
Baker, Montana 

Dear Mr. Young: 

September 25, 1942. 

You have presented this question for an official opinion: 
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