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"The county superintendent of schools, as clerk of the school 
budget board, shall, when the county commissioners meets on the 
second Monday in August for the purpose of fixing tax levies, lay 
before the board the budgets for all school districts in the county, 
as finally adopted and approved by the school budget board, and the 
board of county commissioners shall, for each district, fix such num
bers of mills of the tax levy for each fund, within the limits prescribed 
by law, as will produce the amount shown by the final budget to be 
raised by the tax levy." (Emphasis Mine.) 

It is a cardinal rule of construction in Montana that-"all proceedings 
in the nature of assessing property for purpose of taxation, and in levying 
and collecting taxes thereon, are "in invitum and must be strictly juris." 
(State ex reI. Tillman, et aI., v. District Court, 101 Mont. 176, 53 Pac. 
(2nd) 107.) The court in the same case stated, "County commissioners 
have only such authority with reference to tax matters as the legislature 
sees fit to give them." 

The language of Section 1019.19, Revised Codes of Montana, 1935, is 
clear and unambiguous. The legislative intention must be gathered from 
the plain meaning of the words employed. (In re Wilson's estate, 102 Mont. 
178, 201, 56 Pac. (2nd) 733.) I find no authority under Section 1019.19, nor 
any other section for the board of county commissioners to change· the 
levy already made in compliance with the requirements of the statute. 
Express authority cannot be found. Implied authority cannot be said to 
exist. "Where the Constitution, statute or ordinance provides for the 
levying of a tax, specifying the purpose, the purpose specified is both the 
mode and measure of the power that can be legally exercised by the taxing 
body, and any attempt to go outside it is and must be held ineffective." 
(Selby v. Oakdale Irr. Dist. et aI., 140 Cal. App. 171, 35 Pac. (2nd) 125.) 

. A similar reading of Article XII, Section 15 of the Montana Constitu
tion, and the relating statutes prescribing the power and duties of the 
State Board of Equalization, will show that no authority is given that body 
to give relief for the mistake by changing the levy. 

It is therefore my opinion that, where there has been a mistake in the 
figures of an approved final budget of a school district, whereby the trans
portation budget for the ensuing year is considerably less than actually 
intended, and a levy has been made based on the incorrect figure in the· 
final budget, neither the Board of County Commissioners nor the State 
Board of Equalization has authority to change the levy. Relief must come 
from the legislature alone. . 

Sincerely yours, 

No. 480 

R. V. BOTTOMLY 
Attorney General 

OFFICERS-CLERK OF COURT-DEPUTY COUNTY 
OFFICERS 

Held: In order to be qualified to hold the position of Deputy Clerk of the 
District Court, a person must be at least twenty-one years of age. 

Mr. E. P. Conwell 
County Attorney 
Carbon County 
Red Lodge, Montana 

Dear Mr. Conwell: 

September 10, 1942. 

You have asked this office for an opinion whether a person nineteen 
years of age is qualified to hold the position of deputy clerk of the district 
court. 
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Section II of Article IX of the Montana Constitution provides any 
person qualified to vote at general elections shall be eligible to any office 
in the state. 

Section 2 of said Article IX requires a person to be twenty-one years 
of age or over in order to be entitled to vote. 

The Constitution does not create the position of deputy county office, 
but by acts of the Legislative Assembly, enacted since the adoption of the 
Constitution, such office has been created by implication, if not directly. 

Thus, Section 4874, Revised Codes of Montana, 1935, among other 
things, provides the board of county commissioners shall have the power 
to fix and determine the number of deputy county officers. 

Section 4733, Revised Codes of Montana, 1935, provides whenever the 
official name of any principal officer is used in any law conferring power, 
imposing duties or liabilities, it includes his deputies. 

Section 435, Revised Codes of Montana, 1935, provides deputies must, 
within ten days after receiving notice of their appointment, take and file 
an oath in the manner required of their principals. 

There are other sections of the codes which could be cited, but these 
are sufficient to demonstrate what a deputy, being required to take and 
file the official oath of office and having the same powers, duties and 
liabilities as the principal, is. a county officer. 
, Section 4723, Revised Codes of Montana, 1935, requires a person to 
be at least twenty-one years of age in order to be eligible to a county office, 
being a restatement of the constitutional provision above quoted. 

It is, therefore, the opinion of this office, that in order to be qualified 
to hold the position of deputy clerk of the district court, a person must 
be at least twenty-one years of age. 

This opinion is in harmony with prior opinions of this office appearing in 
Volume 2, Page 56, and Volume 9, page 218, Report and Official Opinions 
of Attorney General, and is not in conflict with the opinion appearing in 
Volume 1, page 281, which limited the opinion to a person performing 
ministerial duties, a far different situation to the one confronting a deputy 
clerk of the district court, who in many instances will perform duties of a 
judicial nature, particularly in probate matters in the absence of the 
district judge, and will also be administering and certifying oaths and 
affirma tions. 

Sincerely yours, 

No. 481' 

R. V. BOTTOML Y 
Attorney General 

BOARD OF EXAMINERS-SOLDIERS HOME
SALARIES 

Held: Board of Examiners has a controlling supervisory power over the 
Board of Managers of the Soldiers Home, in detennining the 
amount of salaries and compensation to be paid the employees of 
said home. 

E. P. Cockrell, M. D. 
Chairman, Board of Managers 
Montana Soldiers' Home 
Kalispell, Montana 

Dear Dr. Cockrell: 

September 11, 1942. 

You have requested an opinion of this office as to the authority of the 
Board of Managers of the Montana Soldiers' Home to fix the compensa
tion of various employees. Your request is occasioned by reason of the 
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