
90 OPINIONS OF THE ATTORNEY GENERAL [46-47 

The title to House Bill No. 22, referring to county warrants only, does 
not include any reference to school district or irrigation district warrants. 
Such warrants are therefore not affected by the Act and the rate of in
terest on such warrants is not reduced. (Coolidge et at. vs. Meagher, 100 
Mont. 172, 46 Pac. (2nd) 684.) 

Sincerely yours, 
JOHN W. BONNER 
Attorney General 

(Editor's Note: House Bill 22, referred to above, appears as Chapter 
15, Laws of 1941.) 

No. 47 

MILITARY SERVICE-SOLDIERS' AND SAILORS' CIVIL 
RELIEF ACT OF 1940-DEFAULT JUDGMENT

AFFIDAVITS, Requirements of 

Held: A. The plaintiff is the particular person designated under the Act 
cited to make the affidavit; and he, and no one else, can make it. 

B. An affidavit merely stating defendant is not in military service 
is a mere conclusion and is insufficient for any purpose under 
the Act cited. The affidavit must set forth facts showing the 
defendant is not in military service. 

C. An affidavit based on information and belief is insufficient for 
any purpose under the Act cited. The plaintiff must file in court 
an affidavit setting forth facts showing the defendant is not in 
military service. If unable to file such affidavit, plaintiff shall, 
in lieu thereof, file an affidavit setting forth either that the de
fendant is in the military service or that plaintiff is not able 
to determine whether or not defendant is in such service. 

Mr. Albert G. Harvey 
County Attorney 
Liberty County 
Chester, Montana 

Dear Mr. Harvey: 

March 17, 1941. 

In regard to the Soldiers' and Sailors' Civil Relief Act of 1940, Chap
ter 888, Article II, Section 200 (1), you have asked the following ques
tions: . . 

A. Can the attorney for the plaintiff make the affidavit referred to 
in the Act, setting forth facts showing the defendant is not in 
miiltary service? 

B. Is an affidavit merely stating defendant is not in military service 
sufficient to authorize the plaintiff to enter the default of a non
appearing defendant? 

C. Is an affidavit based upon information and belief that a defendant 
is not in military service sufficient? 

Article II, Section 200 (1) of the Selective Training and Service Act 
of 1940, reads as follows: . 

"(1) In any action or proceeding commenced in any court, if there 
shall be a default of an· appearance by the defendant, the plainti/.f, 
before entering judgment, shall file in the court an affidavit setting 
forth facts showing that the defendant is not in military service. If 
unable to file such affidavit plaintiff shall in lieu thereof file an affidavit 
setting forth either that the defendant is in the military service or that 
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plaintiff is not able to determine whether or not defendant is in such 
service. If an affidavit is not filed showing that the defendant is not 
in the military service, no judgment shall be entered without first 
securing an order of court directing such entry, and no such order 
shall be made if the defendant is in such service until after the court 
shall have appointed an attorney to represent defendant and protect 
his interest, and the court shall on application make such appoint
ment. Unless it appears that the defendant is not in such service the 
court may require, as a condition before judgment is entered, that the 
plaintiff file a bond approved by the court conditioned to indemnify 
the defendant, if in military service, against any loss or damage that 
he may suffer by reason of any judgment should the judgment be 
thereafter set aside in whole or in part. And the court may make such 
other and further order or enter such judgment as in its opinion may 
be necessary to protect the rights of the defendant under this Act." 

In determining question "A"-as to who may make the affidavit in 
question-reference must always be had to the statutes and rules of court 
governing the particular affidavit. Thus, where a statute specifically points 
out who may make a certain affidavit, it can be made by no one other 
than those specified. (2 C. J. 320, Sec. 9; see also Steinbach v. Leese, 27 
Cal. 295.) \-\There it is prescribed by a statute or rule of court that an 
affidavit shall be made by the party in person, no one else can make it. 
See Davis v. John Monat Lumber Company, 2 Colo. A. 381, 31 Pac. 187, 
wherein it was held that an affidavit of non-residence, made by the 
attorney of the plaintiff, is insufficient as the basis of an order for the 
publication of a summons, under Code 1887, Section 41, requiring such 
affidavit to be made by a party to the action. 

The Court said: 

"The affidavit was made by an attorney in the suit, and not by 
the plaintiff or one of the plaintiffs, or any such representative of the 
corporation as is entitled under the law to act on its behalf." 

See also Hadden v. Larned, 10 S. E. 278, 83 Ga. 636. 

In answer to question "B," an affidavit which merely states the plain
tiff is not in military service is no more than a conclusion which must be 
supported by facts showing the defendant is not in military service. Sub
division (1) of the Act is plain and unambiguous. It provides that, before 
entering judgment, plaintiffs shall file in the court an affidavit setting 
forth facts showing the defendant is not in military service. 

In answer to question "C," there is no provision under the Act for an 
affidavit made on information and belief. The plaintiff must file in court 
an affidavit setting forth facts showing the defendant is not in military 
service. If unable to file such affidavit, plaintiff shall-in lieu thereof~ 
file an affidavit setting forth either that the defendant is in the miiltary 
service or that plaintiff is unable to determine whether or not defendant 
is in such service. 

It is therefore my opinion: 

A. The plaintiff is the particular person designated under the Act above 
cited to make the affidavit; and he, and no one else, can make it. 

B. An affidavit merely stating defendant is not in military service is a 
mere conclusion and is insufficient for any purpose under the Act 
above cited. The affidavit must set forth facts showing the defendant 
is not in military service. 

C. An affidavit based on information and belief is insufficient for any 
purpose under the Act above cited. The plaintiff must file in court an 
affidavit setting forth facts showing the defendant is not in military 
service. If unable to file such affidavit, plaintiff shall-in lieu thereof
file an affidavit setting forth either that the defendant is in the military 



92 OPINIONS OF THE ATTORNEY GENERAL [47-48 

service or, that plaintiff is not able to determine whether or not de
fendant is in such service, 

Sincerely yours, 

No. 48 

JOHN W. BONNER 
Attorney General 

PREDATORY ANIMAL HUNTERS, Salaries of-BOARD 
OF COUNTY COMMISSIONERS-LIVESTOCK COMMIS
SION-INSECT PEST FUND-GOPHER DESTRUCTION 

FUND-HUNTERS-TRAPPERS 

Held: A. The Board of County Commissioners is without authority to 
make expenditures of money from the general fund of the 
county with which to pay, or partly pay, the salaries of preda
tory animal hunters and trappers, either as a county project or 
in a joint project with others. 

B. The gopher destruction fund or the insect pest fund cannot be 
established to cover predatory animals and the moneys of these 
two funds used for the payment of salaries of hunters and trap
pers to control coyotes and other predatory animals. 

Mr. Edwin S. Booth, Jr. 
Deputy County Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. Booth: 

You have submitted the following questions: 

March 18, 1941. 

(A) Has the Board of County Commissioners authority to make 
expenditures of money from the general fund of the county with which 
to match the funds of the State Livestock Commission in order to 
employ hunters and trappers of predatory game? 

(B) Can the gopher destruction fund or the insect pest fund be 
established to cover predatory animals and the moneys of these two 
funds used for the payment of salaries of hunters and trappers to 
control coyotes and other predatory animals? 

The answer to your first question (A) can be found in Attorney Gen
eral's Opinion No. 52, Volume 19, Report and Official, Opinions of the 
";"ttorney General, wherein it is held: 

'~The Board of County Commissioners is without authority of law 
to make expenditures ·of money from the general fund of the county 
with which to pay, or partly pay, the salaries of predatory animal 
hunters and trappers, either as a county project or in a joint project 
with others." 

Answering question (B), as stated in your inquiry, Section 4498, Re
vised Codes of Montana, 1935, provides for the esta-blishment of a gopher 
destruction fund to be raised by a tax upon all horticultural farming and 
grazing lands of the counties. The term "gopher" is defined in Section 
4500. The insect pest fund is provided for by the provisions of Section 
4,504, and insect pests are ,defined by the provisions of Section 4505, 
, None of the above-mentioned sections pruvides for the hiring of preda

torY animal hunters and trappers or for the payment of their salaries. 
, The definitions used in Sections 4500 and 4505 are plain and unambigu

ous and are self explanatory. Without further legislation the -gopher de-

cu1046
Text Box




