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is void' (Sec. 8075, Rev. Codes 1921); 'an interest insured must exist 
when the insurance takes effect, and when the loss occurs' (Id., Sec. 
8076)." 

Libby Lumber Co. v. Pacific States Fire Ins. Co., 79 Mont. 166, 
174, 255 Pac. 340. 

I t therefore appears to me the State of Montana does not have an 
insurable interest in the armory buildings until the same are conveyed to 
the state. 

A somewhat similar question arose in the case of Wheeler v. 1Iitchell 
et aI., in which the Court said: 

"Here the authority of the examiners is questioned where they have 
attempted to insure property and expend funds, the control of which 
has been expressly placed by the legislature in the State Highway 
Commission. Nowhere in the Constitution or statutes do we find 
authority for the State Board of Examiners to make contracts relating 
to maintenance or construction of highways or expenditure of highway 
funds in derogation of the power specificaIly vested in the Highway 
Commission by the legislature, though under the Constitution and 
statute any claim arising from such contract must be examined by 
them .... We, therefore, conclude that the State Board of Examiners 
had no authority to enter into the contract for insurance with the 
intervener insurance company, and that the action of the trial court 
in making permanent the temporary injunction must be and is af
firmed." 

Wheeler et al. v. Mitchell et aI., 110 Mont. 385, 388, 389, 101 
Pac. (2nd) 1071. 

I am therefore of the opinion the State Board of Examiners does not 
have the authority to enter into contracts for insurance, concerning such 
armory buildings as are under the exclusive jurisdiction and ownership of 
the Montana Armory Board, but said Montana Armory Board as such 
corporation has the authority to insure such buildings. 

Sincerely yours, 

HOWARD M. GULLICKSON 
Attorney General 

No. 461 

ARMY -NA VY -MARINES-DENTAL EXAMINERS
MILEAGE 

Held: A member of the United States Army, who is also a member of 
the State Board of Dental Examiners, is not entitled to mileage 
from the army post where he is situated, for attendance at a meet
ing of the board. 

Lieutenant T. C. Betzner 
c/o Station Hospital 
Pendleton Field 
Pendleton, Oregon 

Dear Lieutenant Betzner: 

August 3, 1942. 

You have submitted to this office the following problem: 

You were caIled into the armed forces of the United States from 
your home in Helena, where you had been practicing your profession 
as a dentist. While stationed in Oregon you returned to Helena to 
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attend. as a member, the annual meeting of the State Board of Dental 
Examiners. Are you entitled to mileage for your trip to Helena from 
Oregon? 

J n considering your problem the provisions of Section 3115.9, Revised 
Codes of ~'Iontana, 1935, are pertinent: 

"Out of the funds coming into the possession of the board from the 
fees and dues charged as hereinabove provided, the sum of fifteen 
dollars ($15.00) per day for each day actually engaged in the duties 
of his office and the amount of the actual railroad and Pullman fares 
to and from his place of residence to the place where the meeting of 
said board are held, shall be paid to each member of board attending 
such meetings." (Emphasis mine.) 

Under the provisions of the foregoing quoted portion of the statute, 
mileage to and from the residence of the member is allowed; and it is 
therefore important to determine your place of residence. 

Section 33, Revised Codes of Montana, 1935, provides: 

"Residence, rules for determining. Every person has, in law, a 
residence. In determining the place of residence the following rules 
are to be observed: 

"1. It is the place where one remains when not called elsewhere 
for labor or other special or temporary purposes, and to which 
he returns in seasons of repose. 

"2. There can be only one residence .... 
"7. The residence can be changed only by the union of act and 

intent." 

In your letter you said, "I am now in the United States Army and would 
like to know if my residence is here (Oregon) or Helena where my home 
is located?" 

The question you asked would indicate you intend to return to Helena 
after your service is completed and brings you within the provisions of 
Subsection 1 of Section 33, referred to above. You have been called away 
for a special purpose from your home, and after the purpose has been 
completed you evidence an intent to return. 

In the case of Harris v. Harris, 205 Iowa, 108, 215 N. W. 661, it was 
stated: 

"An officer (in the Army) may ask for a post and may, on his 
application. be assigned to it, but this is entirely in the will of his 
superior officer and the choice is not in the power of the applicant. 
N or does an officer, under martial discipline, when detailed for special 
duty in a certain place, acquire a domicil there, although he may take 
his family there, ... and a person who enters the army of another 
country gets no domicil in the country of whose army he joins ... 
Therefore, a person under such circumstances cannot, in any proper 
sense of the term, have a residence anywhere other than the home 
he has left, since he has no choice as to where he goes, the time he 
can remain, or when he shall return. To gain either an actual or legal 
residence there is, of necessity, involved at least the exercise of volition 
in its selection, and this cannot be affirmed of the residence of either 
a soldier or sailor in active service." 

In Johnston v. Benton, 73 Cal. App. 565, 239 Pac. 60, the Court said: 

"It is well settled that the domicile of a person is in no way affected 
by his enlistment in the civil, military, or naval service of his country; 
and he does not thereby abandon or lose his domicile which he had 
when he entered the service, nor does he acquire one at the place 
where he serves." 
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It is apparent from the authorities you are a resident of Helena, and 
have acquired no new residence because of your service in the Army. 

It is my opinion a member of the State Board of Dental Examiners, 
who attends a meeting of the Board, is entitled to $15.00 for each day he 
attends the meetings and is actually engaged in the duties of his office. It 
is my opinion a member of the Board who is in the Armed Services is 
not entitled to the amount of actual railroad and pullman fare from his 
army post, but only his actual railroad and pullman fare to and from 
his place of residence to the place of meeting of the Board. 

Sincerely yours, 

No. 462 

R. V. BOTTOMLY 
Attorney General 

COUNTIES-OFFICES AND OFFICERS-VACANCIES IN 
OFFICE-CORONER-CONSTITUTION 

Held: County Coroner-eh:cted at the general election in 1940 ,.to fill a 
vacancy in that office-holds his office for the terms of four (4) 
years, as provided by Section 5 of Article XVI of the Montana 
Constitution, as amended by the vote of the people at the general 
election held November 8, 1938. 

Mr. Fred ¥.r. Schmitz 
County Attorney 
Broadwater County 
Townsend, Montana 

Dear Mr. Schmitz: 

August 5~ 1942. 

You have presented the fol1owing problem to this office: 

X was elected to the office of Coroner on November 8, 1938. At 
the same election, an amendment of Section 5 of Article XVI of the 
Constitution was adopted by vote of the people, changing the term 
of office of Coroner from two to four years. The amendment was 
effective as of the election date and hence X was elected Coroner for 
a four-year term. 

X died shortly after his election. Y was appointed coroner by the 
Board of County Commissioners. Y served under the appointment 
until the next general election in 1940, at which time he was elected 
coroner. 

Was Y elected in 1940 for the unexpired term of X-or was he 
elected for a full four-year term? 

Section 5 of Article XV [ of the Montana Constitution, as amended by 
vo.te of the people at the general election held' November 8, 1938, reads in 
part as follows: 

"Section 5. There shall be elected in each county the following 
county officers who shall possess the qualifications for suffrage pre
scribed by Section 2 of Article XI of this constitution and such other 
qualifications as may be prescribed by law: 

" ... one coroner; ... Persons elected to the different offices named 
in this section shall hold their respective offices for the term of four 
(4) years. and until their successors are elected and qualified. Vacan
cies in all county, township and precinct offices, except that of county 
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