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residence. Copies of such licenses and bond certified by the secretary 
of the livestock commission may be procured upon payment of the fee 
of one dollar ($1.00) each and shall be received as competent evidence 
in any court of the State of Montana." (Emphasis mine.) 

It is to be observed there is no exception in the above quoted portion 
of Chapter 52 which would permit the furnishing of a cash bond. 

A helpful rule of construction was announced by the Supreme Court 
of Montana in the case of Vaughn and Ragsdale Co., Inc., v. State Board 
of Equalization, et aI., 109 Mont. 52, 96 Pac. (2nd) 420, wherein the court 
said: 

"This court has the power to declare a legislative Act invalid, but it 
has no power to correct or amend an Act, or even construe it when 
expressed in plain and unambiguous language. 'The courts must 
declare the law as they find it.' (Putnam v. Putnam, 86 Mont. 135, 
282 Pac. 855, 860, and cases cited.) 'In the construction of a statute 
or instrument, the office of the judge is simply to ascertain and declare 
what is in terms or in substance contained therein, not to insert what 
has been omitted, or to omit what has been inserted.' " 

Applying the above rule of construction to Section 4, Chapter 52, Laws 
of 1937, I am unable to overcome the express words of the statute, which, 
by its terms, specifies the giving of a surety bond. 

Section 9831 of the Revised Codes of Montana, 1935, provides: 

"In all cases where an undertaking or bond with sureties is required 
by the provisions of this code, the plaintiff or defendant may deposit 
with the clerk of the court or justice of the peace or police Judge, 
as the case may be, a sum of money equal to the amount required by 
the undertaking or bond, which shall be taken as security in the place 
thereof." 

This section would permit the substitution of a cash bond in matters 
before the court and is limited to bonds incidental to court proceedings. 

I am of the opinion, therefore, the provisions of Section 4 of Chapter 52, 
Laws of 1937, are mandatory and the only bonds which can be furnished 
by a person operating a livestock market is a surety bond, upon a form 
prescribed by the livestock commission and the surety of which must be 
approved by the commission. 

Sincerely yours, 
HOWARD M. GULLICKSON 
Attorney General 

No. 460 

ARMORY BOARD-EXAMINERS, State Board of
INSURANCE 

Held: The State Board of Examiners does not have the authority to 
enter into contracts for insurance, concerning such armory buildings 
as are under the exclusive jurisdiction and ownership of the Mon
tana Armory Board. but said Montana Armory Board as such: 
corporation has the authority to insure such buildings. 

Mr. W. L. Fitzsimmons 
Clerk of State Board of Examiners 
State Capitol 
Helena, Montana 

Dear Mr. Fitzsimmons: 

You have submitted for my opinion the question: 

July 31, 1942. 

cu1046
Text Box



782 OPINIONS OF THE ATTORNEY GENERAL [460 

"Does the State Board of Examiners have the power and authority 
to procure, and enter into contracts of insurance on State Armory 
Buildings, for and in behalf of the lIiontana Armory B.oard?" 

In answering your inquiry it is well to note the legislature created the 
":Montana Armory Board" by Chapter 161, Laws of 1939. Section 2 of 
said act declares: 

"This board is hereby made a body politic and corporate, and shall 
have the name of 'j\Iontana Armory Board.' " 

Section 4 of Chapter 161, Laws of 1939, as amended by Chapter 123, 
Laws of 1941, provides in part: 

"The Montana armory board shall possess all the powers as a body 
corporate necessary and convenient to accomplish the objects and 
purposes prescribed by this act, including the following, which, how
ever, shall not be construed as a limitation upon the general powers 
hereby conferred: 

"(a) To enter into contracts and be contracted with in any matter 
connected with any corporate purpose, herein defined. 

"(b) To borrow money and issue bonds, and to pledge any and all 
property and income of such board acquired or received as herein 
provided, to secure the payment of such bonds, and to redeem such 
bonds .. 

"(c) To sue and be sued. 
"(d) To acquire, hold and convey real or personal property, by 

gift or purchase for armory purposes. 
"(e) To donate such property to the State of Montana if and when 

all debts which have been secured by such property or by the in
come thereof, have been apid. 

"(f) To purchase sites and buildings or to purchase sites and 
construct buildings for armory purposes, provided that the board of 
county commissioners of the county wherein said site or building is 
to be purchased or a building constructed, shall give their written 
approval of said purchase or construction. 

"(g) To execute leases of buildings and sites to the State of Mon
tana for armory purposes. . . . 

"(h) To employ agents and employees necesasry to carry out the 
objects and purposes of the board as herein expressed. 

"(i) To have and use a common seal and to alter the same 
at pleasure. 

"(j) To adopt all needful by-laws, rules and regulations for the 
conduct of the business and affairs of such board and for the manage
ment and use of such sites and buildings acquired for armory purposes, 
consistent with the objects and purposes of such board. 

"(k) To have and exercise all powers and be subject to all duties 
usually incident to boards of directors of corporations." 

It is apparent the legislature, in creating this corporation, granted it all 
the powers of a body corporate which are necessary and convenient to 
accomplish the objects and purposes under the act, prescribed certain 
powers, and then stated in substance that such stated powers shall not be 
construed as a limitation upon the general powers thereby conferred. 

I find no specific grant of power in the act authorizing the board to 
insure the armory buildings. 

However, the fee of the buildings is in the Montana Armory Board 
as the corporate entity. The :Montana Armory Board is the board of 
directors. As such board of directors, it is specifically authorized to issue 
bonds and to make such agreements and covenants in reference to such 
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bonds, and the security therefor, as may be found necessary or desirable 
to make such bonds binding and marketable obligations of the board as 
a body politic and corporate. 

In order to make the bonds salable, it surely would be necessary to 
insure the armory buildings, as the buildings would represent a greater 
part of the security. The income from the buildings is required to be 
pledged to secure the payment of such bonds. The cost of insurance as a 
required safeguard of the bond holder, as well as the board, would be a 
proper charge against such income. 

Surely under the expressed powers conferred on the board, the powers 
implied, the board has the power and authority, and no doubt it is its duty, 
to insure such property as would be insured by a like board of directors 
of a corporation in ordinary business. 

Does the State of Montana have an insurable interest in the armory 
buildings, the fee of which is in the corporation known as the Montana 
Armory Board? If not, then the State Board of Examiners would have 
no authority to contract for such insurance coverage. 

Section 8070, Revised Codes of Montana, 1935, provides: 

"Any interest in property, or any relation thereto, or li';bility in 
respect thereof, of such a nature that a contemplated peril might di
rectly damnify the insured, is an insurable interest." 

Section 8071, Revised Codes of Montana, 1935, provides: 

"An insurable interest in property may consist in: 

1. An existing interest; 
2. An inchoate interest founded on an existing interest; or, 

3. An expectancy, coupled with an existing interest in that out of 
which the expectancy arises." 

The State of Montana has no existing interest at the present time in 
said armory buildings, although it does have an expectant interest, for the 
act provides: 

"When all bonded and other debts of the board insured by the sites 
and buildings acquired by it under this act or by the income therefrom 
shall have been paid, all such sites and buildings shaH be donated and 
conveyed to the State of Montana." 

However, under Subdivision 3 of Section 8071, supra, there must be not 
only an expectancy, but also there must be coupled with such expectancy 
an existing interest in that out of which the expectancy arises. 

Section 8073, Revised Codes of Montana, 1935, further provides: 

"A mere contingent or expectant interest in anything, not founded 
on the actual right to the thing, nor upon any valid contract for it, 
is not insurable." 

And Section 8075, Revised Codes of lVlontana, 1935, declares: 

"The sole object of insurance is the indemnity of the insured, and 
if he has no insurable interest the contract is void." 

Also, Section 8076, Revised Codes of Montana, 1935, provides: 

"An interest insured must exist when the insurance takes effect, 
and when the loss occurs, but need not exist in the meantime." 

The Supreme Court of :'vlontana, in discussing the last two above sec
tions, held: 

"We enter upon a consideration of the question having in mind 
the elementary principles that 'the sole object of insurance is the in
demnity of the insured, and if he has no insurable interest the contract 
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is void' (Sec. 8075, Rev. Codes 1921); 'an interest insured must exist 
when the insurance takes effect, and when the loss occurs' (Id., Sec. 
8076)." 

Libby Lumber Co. v. Pacific States Fire Ins. Co., 79 Mont. 166, 
174, 255 Pac. 340. 

I t therefore appears to me the State of Montana does not have an 
insurable interest in the armory buildings until the same are conveyed to 
the state. 

A somewhat similar question arose in the case of Wheeler v. 1Iitchell 
et aI., in which the Court said: 

"Here the authority of the examiners is questioned where they have 
attempted to insure property and expend funds, the control of which 
has been expressly placed by the legislature in the State Highway 
Commission. Nowhere in the Constitution or statutes do we find 
authority for the State Board of Examiners to make contracts relating 
to maintenance or construction of highways or expenditure of highway 
funds in derogation of the power specificaIly vested in the Highway 
Commission by the legislature, though under the Constitution and 
statute any claim arising from such contract must be examined by 
them .... We, therefore, conclude that the State Board of Examiners 
had no authority to enter into the contract for insurance with the 
intervener insurance company, and that the action of the trial court 
in making permanent the temporary injunction must be and is af
firmed." 

Wheeler et al. v. Mitchell et aI., 110 Mont. 385, 388, 389, 101 
Pac. (2nd) 1071. 

I am therefore of the opinion the State Board of Examiners does not 
have the authority to enter into contracts for insurance, concerning such 
armory buildings as are under the exclusive jurisdiction and ownership of 
the Montana Armory Board, but said Montana Armory Board as such 
corporation has the authority to insure such buildings. 

Sincerely yours, 

HOWARD M. GULLICKSON 
Attorney General 

No. 461 

ARMY -NA VY -MARINES-DENTAL EXAMINERS
MILEAGE 

Held: A member of the United States Army, who is also a member of 
the State Board of Dental Examiners, is not entitled to mileage 
from the army post where he is situated, for attendance at a meet
ing of the board. 

Lieutenant T. C. Betzner 
c/o Station Hospital 
Pendleton Field 
Pendleton, Oregon 

Dear Lieutenant Betzner: 

August 3, 1942. 

You have submitted to this office the following problem: 

You were caIled into the armed forces of the United States from 
your home in Helena, where you had been practicing your profession 
as a dentist. While stationed in Oregon you returned to Helena to 
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