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parts of acts inconsistent with its provisions are thereby repealed, 
repeals the earlier act, which conflicts therewith." 

Stetson-Post Mill Co. v. Brown, 21 Wash. 619, 59 Pac. 507, 
75 A. L. R. 862, 25 R. C. L. 912. 

';Repealed statutes are ineffective to same extent as though they 
had never existed." 

City of Bozeman v. Merrill, 81 Mont. 19, 261 Pac. 876. 

From the foregoing we are constrained' to hold the pertinent sections 
of Chapter 320 must give way to those of Chapter 52 which are incon­
sistent therewith. 

While not necessarily in point, it was held in Opinion No. 24, Volume 
18, page 26: 

"Livestock sales on Saturday afternoons, lasting about four hours, 
totalling about $250 a week for livestock sold on consignment, con­
stitutes a livestock market within the meaning of Chapter 52, Laws 
of 1937." 

And finally, it might be well to add that the law requiring the bond­
ing and licensing of livestock markets in Montana was, we think, enacted 
to prevent the establishment of markets of any kind throughout the State 
of :Montana without the permission of the livestock commission so that 
such markets as might be established could be supervised and controlled 
by this department to prevent the sale of stolen or mortgaged livestock. 
If the market at Hamilton is allowed to operate in violation of this law, 
there is nothing to prevent the spread of such activities over the entire 
state. I believe you will understand the 'serious condition this would 
create and the danger the stock growers of the state would have to con­
front if unlicensed and unregulated markets were allowed to operate at will. 

Therefore it is my opinion an auctioneer operating a general salesyard, 
where, among other things, he sells livestock, is required to qualify under 
the provisions of Chapter 52, Laws of 1937, by filing with the livestock 
commission of Montana a written statement as to his financial responsi­
bility and of his ownership or control of adequate facilities for the care, 
sorting, feeding, loading, unloading, and shipment of livestock for the 
operation of a livestock market and tendering the fee and furnishing the 
bond prescribed therein. He cannot operate a livestock market without 
first obtaining a license so to do. 

Sincerely yours, 

No. 251 

JOHN W. BONNER 
Attorney General 

COUNTIES-PUBLIC OFFICERS, bonds of-LIMITATION 
OF ACTIONS-COUNTY CLERK AND RECORDER 

Held: While Sections 9031 and 9033, subdivision 1, limit the time of bring­
ing actions against public officers and their sureties to three and 
two years respectively, where fraud and fraudulent concealment 
of defaultations occur, which cannot be discovered in the exercise 
of ordinary diligence, the cause of action does not accrue until 
discovery is made and an action may be brought against the 
principal and the sureties at any time within two years of the 
discovery. (Section 9033, subdivision 4.) 

Mr. W. A. Brown 
State Examiner 
State Capitol 
Helena, Montana 

September 23, 1941. 
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Dear ~Ir. Brown: 

You ha\'e requested my opinion based on the following facts: 

"This department is now engaged in making an audit of a county 
clerk and recorder's office in which irregularities have been found to 
exist, consisting of not paying over and faithfully accounting for all 
public moneys coming into his hands from different sources, the 
money referred to being for filing and recording fees, and also pay­
ments made for tax deed land sales. 

"The officer referred to was in office continuously for over twenty 
years and was recently suspended by the board of county commis­
sioners, based on a preliminary report filed in accordance with the 
provisions of Chapter 179, of the Twenty-sixth Legislative Assembly: 

"The question that confronts this department is to know how 
many years back should we make the audit so that the statute of 
limitations will not be a bar to recovery from the principal or his 
sureties. To go back and make an audit beyond a period which is 
barred by limitation is expensive, which we wish to avoid." 

The county clerk and recorders are required to give a bond conditioned 
"that the principal shal1 weJl, truly and faithful1y perform al1 official duties 
then required of him by law, ... and that he will account for and pay 
over and deliver to the person or officer, entitled to receive the same, all 
moneys or other property that may come into his hands as such officer." 
(Section 475, Revised Codes of Montana, 1935.) 

In the ordinary action on the public official's bong, the plea of limi­
tations may be successfully interposed if the action is not commenced 
within two years after the accrual of the cause of action where there is 
a breach of an express statutory duty (Gal1atin Co. v. United States 
F. & G. Co., 50 Mont. 55, 144 Pac. 1085) and within three years in case 
a duty to account for money rests upon a promise implied by law. (City 
of Butte v. Goodwin, 47 Mont. 155, 134 Pac. 670.) The state of facts you 
present does not indicate the manner in which the irregularities occurred. 
If the irregularities consisted of shortages through neglect or inad­
vertance on the part of the officer, the above limitations will be applicable. 

If, on the other hand, the irregularities consist of misappropriation of 
money entrusted to the officer and he fraudulently conceals his defaulta­
tions, the statute would not begin to run until the discovery of the fraud 
and the breach of the condition of the bond. (22 R. C. L. 510. Sec. 196.) 
This statement must be qualified by the limitation contained in Section 
9033, subdivision 4, of the Revised Codes of Montana, 1935, limiting the 
time to bring "an action for relief on the ground of fraud" to two years 
after discovery of the facts constituting the fraud. 

"Discovery" implies a concealment of facts. Ignorance of the facts is 
not sufficient and if the circumstances are such as to put one on inquiry 
which would lead to knowledge or if the facts are presumptively within 
one's knowledge, actual knowledge will be deemed to exist. Ordinary dili­
gence in time of discovery of the facts must be shown. 

Ray v. Divers, 81 Mont. 552, 264 Pac. 673; 
Kerrigan v. O'Meara, 71 Mont. 1, 227 Pac. 819; 
Frisbee v. Coburn, 101 Mont. 58, 52 Pac. (2nd) 882. 

I am not unaware of the conflict in authorities touching this subject as 
to the operation of Section 9033, subdivision 4, supra, to extend the liability 
of the sureties on the official bond. The fol1owing authorities sustain the 
\'iew I have taken: 

~IcMul1en v. Winfield Building & Loan Association, 64 Kan. 
298, 67 Pac. 892; 

56 L. R. A. 924; 
Abernathy v. State of Oklahoma (c. c. :\. 8th) 31 Fed. (2nd) 

547, (Certiorari denied) 280 U. S. 599, 74 L. Ed. 645; 
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State v. Gant, 201 N. C. 211, 159 S. E. 427; 
Bailey v. Glover, 21 Wall 342, 22 L. Ed. 636; 
Morrisey v. Carter, 103 Okl. 36, 229 Pac. 510; 
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Skagit County v. American Bonding Company of Baltimore, 
59 Wash. 1, 109 Pac. 197. 

Illustrative of the opposing view is Norton v. Title Guaranty & Surety 
Company, 176 Cal. 212, 168 Pac. 16 (Citing County of Pomona v. Hall, 
132 Cal. 589, 62 Pac. 257, 65 Pac. 12, 459; County of Calaveras v. Poe, 
167 Cal. 519, 140 Pac. 23), in which the California Supreme Court had 
under consideration Section 338 of the California Code of Civil Procedure. 
,Section 9033 of the Revised Codes 'of Montana, 1935, is identical to Section 
338, supra, except that it prescribes a two-year limitation. Its history shows 
it was adopted from the California statute. I find no construction of the 
statute by the Supreme Court of California with resp'ect to the problem 
herein presented prior to its enactment here. The rule that the construc­
tion of a borrowed statute by the highest court of the parent state, prior 
to its enactment by the borrowing state, should be followed (Esterly v. 
Broadway Garage Co., 87 Mont. 64, 285 Pac. 172) need not, therefore, 
apply here. 

From the foregoing, I conclude that-if the facts negative fraud and 
fraudulent concealment-your audit should extend back no further than 
three years ·at the most. If these elements are present, however, and 
actual discovery occurs so that suit may be brought, within two years 
thereafter, you should proceed to audit as far back as you deem expedient, 
there being only the two-year limitation running from time of discovery. 

Sincerely yours, 

No. 252 

JOHN W. BONNER 
Attorney General 

BUREAU OF CIVILIAN REHABILITATION-STATE 
BOARD OF CIVILIAN REHABILITATION-SALARY OF 
STATE SUPERVISOR-APPROPRIATIONS-FE D E RAL 

FUNDS 

Held: State supervisor's salary set by legislature to be paid from state 
funds, $2400. Board under Section 3049, Revised Codes of Mon­
tana, 1935, may fix salary, and in its discretion may use federal 
funds to increase salary in event by so doing they do not violate 
any of the regulations and requirements of the federal agency 
participating. 

Mr. Lief Fredericks 
State Supervisor 
Bureau of Vocational Rehabilitation 
State Capitol 
Helena, Montana 

Dear Mr. Fredericks: 

September 23, 1941. 

You have asked my opinIOn as to the salary of the State Supervisor, 
Bureau of Rehabilitation. 

I find Section 3049, Revised Codes of Montana, 1935, defines the powers 
and duties of the state board in part as follows, "to appoint such assistants 
as may be necessary to administer the provisions of this act and said act 
of Congress in this state and fix the compensation of such assistants." 
Since 1937 the board has fixed the salary of the state supervisor at 
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