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"For your information, the Supervisors are employing tractor 
operators who are operating these machines in developing conserva
tion practices on the various farms cooperating with the district. So 
far, it seems that these tractor operators have worked more than 
forty hours a week-the farmers and Supervisors of the district con
tending that this is agricultural work and therefore comes under the 
agricultural exemption clause in the Wages and Hours Law. On the 
other hand, it seems that similar work in this district is being done 
by contractors, who are obligated to comply with the Wages and 
Hours Law. To further clarify my question, I might state that the 
equipment operated by the employees in question is owned by the 
Soil Conservation Service, U. S. Department of Agriculture and loan
ed to the district supervisors. They in turn loan the equipment to 
the individual farmers carrying on conservation work and merely 
charge the farmers for the cost of the operator, plus fuel, oil and 
such incidentals as are necessary to maintain the equipment." 

The so-called Wages and Hours Law is to be found in the Fair Labor 
Standards Act (new) Chapter 8, Title 28, U. S. C. A., at page 163. As I 
read this law, it applies only to industries engaged in interstate commerce 
or in the production of goods for interstate commerce. 

Section 3079, Revised Codes of Montana, 1935, provides in effect a 
period of eight hours shaU constitute a day's work in aU works by any 
municipal, county or state government. 

It goes without saying the Wibaux Soil Conservation District is a part 
of the State Government. 

It is therefore my opinion the Federal law, which is commonly called 
the Wages and Hours Law, has no bearing at all on employees of the 
Wibaux Soil Conservation District which you describe in your letter, 
because such employees are not employed in industries engaged in inter
state commerce or in the production of goods for interstate commerce. 

It is further my opinion such employees are governed by Section 3079, 
Revised Codes of Montana, 1935, and they cannot be worked more than 
eight hours a day; but there is no limit, which I can find, placed upon the 
number of days per week which they may work. 

Sincerely yours, 

No. 237 

JOHN W. BONNER 
Attorney General 

COUNTY COMMSSIONERS
NOXIOUS WEED CONTROL 

Held: In the case where perennial weed control work is enforced on a 
canal, where the canal did not own any right-of-way, the owners of 
the land through which the canal passes are liable for the two-thirds 
of the cost for such work as provided by Chapter 90, Laws of 1941. 

Mr. E. P. Conwell 
County Attorney 
Carbon County 
Red Lodge. Montana 

Dear Mr. Conwell: 

September 9, 1941. 

You have advised this office you prepared the following opinion for Mr. 
O. P. Roberts, County Extension Agent. at Joliet. Montana: 

"You have submitted two questions, the first of which is, 'In the 
case where perennial weed control work is enforced on a canal, where 
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the canal did not own right-of-way, how could the law be enforced, 
as far as the collection of the two-thirds for it is concerned, since 
evidently the canal would not have any taxes through which it could 
be collected?' 

"ANS\VER: The law which you seek to have interpreted is found 
in Chapter 90, page 148, Laws of the 27th Session, 1941. So far as I 
know, the Attorney General has not rendered an opinion as to any 
part or section of said Chapter, but it is my opinion frot'n a careful 
reading of it that whoever owns the land through which the canal 
right-of-way extends would be responsible and that two-thirds of the 
costs of the control of noxious weeds or their extermination on said 
right-of-way should be charged to such land owner through whose' 
land the canal aforesaid extends. 

"Your second question: 'In the case where we have a small budget 
and the necessary weed control would amount to more, could the weed 
situation be called an emergency, similar to insects and pests, and an 
additional amount of money be used over what the budget allowed? 
As an example, the Carbon weed budget for 1940 was $13,012.50. The 
amount actually used was $7,311.33. We presume that by the weed 
law this may be increased' for 1941 by 10%, which would make it 
around $8,000.00. Since this is the second year of weed work and it 
is getting started and should be carried out with a greater scope than 
in 1940, will they be held down to the use of $8,000.00. or CQuid an 
emergency be declared so they could perhaps use more?' 

"ANSWER: The law covering your question is found in Section 
4613.6, Revised Codes of Montana, 1936, which reads in part as 
follows: 

'In a public emergency, other than such as are hereinafter specifi
cally described, and which could not reasonably have been foreseen 
at the time of making the budget, the board of county commissioners, 
by unanimous vote of the members present at any meeting, the time 
and place of which all of the commissioners shall have had reasonable 
notice, shall adopt and enter upon their minutes a resolution stating 
the facts constituting the emergency and the estimated amount of 
money required to meet such emergency, and shall publish the same, 
together. with a notice that a public hearing will be held thereon at 
the time and place designated therein, but which shall not be less than 
one week after the date of said publication, at which any taxpayer 
may appear and be heard for or against the expenditure of money for 
such al\eged emergency, etc.' 

"It is my opinion that the emergency budget law would not apply 
to weed eradication and control as it does insects and pests. It is my 
further opinion that, should the County Commissioner declare such an 
emergency, it would simply be the means of crippling the budget to 
be used for that purpose next year as the amount spent under emer
gency must necessarily be deducted from next year's budget, since the 
County Commissioners are limited in the amount of money that can 
be placed in a 'noxious weed fund' in accordance with the provisions 
of Section 13 of Chapter 90 aforementioned." 

You have asked we study this opinion and let you know whether we 
believe you have correctly stated the law. 

It is my opinion you were correct in advising Mr. Roberts the owners 
of the land through which the canal right-of-way extends would be respon
sible for their two-thirds of the costs, inasmuch as the canal does not own 
any right-of-way over such land. 

As to your opinion the county commissioners could not declare an 
emergency, I am not at this time prepared to comment. The question of 
the existence of an emergency is one of fact and therefore it cannot 
properly be answered until all of the facts are known. Until such time as 
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the so-called emergency has actually arisen and all of the facts are known, 
this office does not consider itself in a position to express an opinion as to 
whether an emergency could be declared by the ·county commissioners at 
some future date. 

Sincerely yours, 

No. 238 

JOHN W. BONNER 
Attorney General 

COUNTY COMMISSIONERS-TAX DEED LANDS
CROPS-REPURCHASE-ORIGINAL TAXPAYER

SUCCESSOR IN INTEREST 

Held: Where county took tax deed and owner held over and continued 
in posession and cropped lands, county is not entitled to share of 
crop. Former taxpayer, owner, or his successor in interest may at 
any time before the date fixed for public auction sale repurchase by 
paying county fuIl amount of the taxes, penalties and interest due 
on the lands at the time of taking such deed. Such purchase and 
payment may be effected by an installment contract, such sale sub
ject to reservations as provided in Section 2 of Chapter 171, Laws 
of 1941. 

Board of County Commissioners 
Fallon County 
Baker, Montana 

Gentlemen: 

You have submitted the following questions: 

September II, 1941. 

"On March IS, 1941, the County took Tax Deed to a farm. The 
original owner put in one hundred acres of wheat. He had no lease. 
We notified him-with several others in a like situation-that the 
County was to receive one-fourth of the crop. On August 4th this 
owner came in to redeem the land, and stated he though he was 
entitled to all of the crop. His wheat is ready to harvest but he has 
not harvested yet. We would like your opinion if the County can 
claim its.one-fourth or if the owner is entitled to the entire crop. 

"We have another case where the County took Tax Deed March 
15, 1941. In this case the land was leased by the owner to another 
party. After the County took a tax deed this renter put in the crop, 
and was notified that the County was to receive one-fourth of the 
crop ... He got a Quit Claim Deed from the owner, then came to 
the Commissioners and wanted to redeem as the original owner, and 
he also asked to take all the crop." 

In answering your questions, we will consolidate them, as the answer 
to one will settle both. The county may not claim or recover any of the 
crop in either case. The law on this question is well settled in this state, 
and has been almost universally applied. 

In Kester v. Amon, et al. 81 Mont. I, 261 Pac. 288, our Supreme Court 
held that, when an occupant of lands plants, cultivates and harvests crops 
during the term of his occupation, they are his personal property whether 
he occupied the land as a purchaser, a tenant, or a mere trespasser holding 
the land adversely to the real owner, and whether he came into possession 
of the land lawfully or not, provided he remain in possession until after 
the crops are harvested. 

Prior to the foregoing decision our Supreme Court held in Power 
Mercantile Co. v. Moore Mercantile Co., 55 Mont. 401, 409, 177 Pac. 406, 
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