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The provisions of Section 1 are mandatory and, therefore, before an 
undersheriff or deputy sheriff may now be appointed by the sheriff of 
your county, it will be necessary for him to have the appointment author-
ized by the board of county commissioners. > 

The Opinion No. 14, p. 16, Volume 17, Report and Official Opinions 
of Attorney General, which you referred to, was rendered January 11, 
1937, and of course has been superceded by the provisions of Chapter 168, 
Laws of 1941. 

Therefore it is my opinion that, in counties of the seventh class, having 
less than 2,000 population, there shall not be appointed any deputy county 
officer or deputy designated by any county officer of such county, unless 
the appointment of such deputy, designating the term of service and com
pensation thereof, shall be first authorized by the board of county com
missioners of such county. 

Sincerely yours, 

No. 196 

JOHN W. BONNER 
Attorney General 

LICENSE OF MANUFACTURER OF SOFT DRINKS
DAIRIES-CREAMERIES-SOFT DRINKS 

Held: A dairy operating within the confines of any city or town within 
this state, which manufactures chocolate milk, orange drinks and 
any other light drinks put in bottles or other containers, is sub
ject to the license tax provided in Section 2436, Revised Codes of 
Montana, 1935. 

Mr. John D. Stafford 
County Attorney 
Cascade County 
Great Falls, Montana 

Attention: Mr. R. J. Nelson, Deputy 

Dear Mr. Stafford: 

August 4, 1941. 

You have requested our opinion whether or not dairies within the limits 
of the city of Great Falls which manufacture chocolate milk and an orange 
drink can be taxed under the provisions of Section 2436, Revised Codes 
of Montana, 1935. The section pertains to the licensing of manufacturers 
of non-intoxicating beverages in cities and towns. 

Section 2436, Revised Codes of Montana, 1935, provides: 

"Section 2436. License of manufacturer of soft drinks. Every manu
facturer of non-intoxicating beverages, pop,. soda waters, or other light 
drinks put up in bottles or other containers, in all cities >having a 
population of ten thousand people or over, shall pay a license of sixty 
dollars semi-annually; in all cities or towns of more than five thousand 
and less than ten thousand population, shall pay a license of forty 
dollars semi-annually; and in all cities or towns with a population of 
less than five thousand shall pay a license of twenty-five dollars semi
annually." 

The question raised by your inquiry was gone into rather thoroughly 
in Opinion No. 86, Volume 16, page 82, wherein it was held a creamery 
which prepares soft drinks-such as orangeade or other orange drinks
is a manufacturer under Section 2436, Revised Codes of Montana, 1935. 

In the above-named opinion we concur and therefore hold a dairy 
operating within the confines of any city or town wthin this state which 
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manufactures chocolate milk, orange drinks and any other light drinks 
put up in bottles or other containers is subject to the license tax provided 
in Section 2436, Revised Codes of Montana, 1935. 

Sincerely yours, 

No. 197 

JOHN W. BONNER 
Attorney General 

CITIES & TOWNS-ORDINANCES-CONSTITUTIONAL 
LAW-DISCRIMINATION 

Held: A city may not by ordinance impose a license or occupation tax 
on persons residing outside of certain counties, while exempting 
from such license residents of such counties engaged in the same 
business as classified and defined by said ordinance. 

Mr. E. Gardner Brownlee 
County Attorney 
Ravalli County 
Hamilton, Montana 

Dear Mr. Brownlee: 

August 4, 1941. 

You have requested my opinion whether a city may by ordinance re
quire a license of a non-resident of certain counties of the state for the 
privilege of selling merchandise, fruit or produce from trucks or similar 
temporary stands within the limits of such city while exempting residents 
of such counties. You advise the city of Kalispell has enacted an ordinance 
requiring such license, but exempting therefrom residents of Lake, Lincoln 
and Flathead Counties. A copy of said Ordinance is submitted with your 
request and provides, in part, as follows: 

"Section 2. Any person, firm, association, or corporation who shall 
hereafter sell or offer to sell at wholesale or retail any goods, wares, 
merchandise, fruit, or produce from a wagon, railroad car, motor 
vehicle, or temporary stand, or upon any street or public ground 
within the corporate limits of the City of Kalispell, shall be deemed a 
transient merchant within the meaning of this ordinance. 

"Section 3. The term 'Wholesale,' as used in this ordinance, shall 
mean the sale or delivery to any hotel, restaurant, retail store, com
mission house, or to any person, partnership, firm, association, cor
poration, or other agency for re-sale, direct or indired, but this 
ordinance shall not apply to any farmer or producer, including the 
regular employees of any such farmer or producer, when selling or 
delivering such fruits, vegetables, garden truck, or farm produce as 
shall have been actually grown or produced by such farmer or pro
ducer within the Counties of Flathead, Lincoln, and Lake, in Mon
tana, or in either or any of such counties; nor shall this ordinance 
apply to any religious, fraternal, patriotic organization, association, 
corporation, or other group, located in and which has its principal 
he~dquarters or place of business in any of said three counteis of 
Flathead, Lake and Lincoln, nor to any person, association, or other 
such group or organization, acting solely under the sponsorship of 
such non-profit organization or group exempted as aforesaid. 

"Section 4. Each transient merchant, before conducting any busi
ness as herein defined, within the corporate limits of the City of Kali
spell, shall make application to the City Clerk of said City for a 
license so to do. Such application shall specify the applicant's name 
and residence, the number of days or period of time during which 
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