
146-147] OPINIONS OF THE ATTORNEY GENERAL 239 

quired, a deputy sheriff shall be appointed, and shall be authorized by 
the Board of County Commissioners of the county to make such inspec
tions, and he shall be paid from the appropriate county fund therefor a 
fee of not to exceed twenty-five cents (25c) for each beef hide inspected, 
and a fee of not to exceed ten cents (lOc) for each veal hide inspected. 
Except as in Section 2 provided, no fee shall be charged or paid for such 
inspection. 

Sincerely yours, 

No. 147 

JOHN W. BONNER 
Attorney General 

PHYSICIANS AND SURGEONS-STATE BOARD OF 
MEDICAL EXAMINERS-FEES, authority to exact 

Held: In the absence of statutory authority, the State Board of Medical 
Examiners may not exact a fee from licensed physicians and sur
geons for privilege of re-registering and recording such re
registrations. 

State Board of Medical Examiners 
Otto G. Klein, M. D., Secretary 
First National Bank Building 
Helena, Montana 

Gentlemen: 

June 23, 1941. 

You have requested my opinion on the following question: 

"Is the Montana State Board of Medical Examiners authorized. 
under the existing Medical Practice Act, to establish and exact an 
annual re-registration fee, collectible from all regularly licensed physi
cians and surgeons in the State of Montana, for the privilege of 
re-registering such physicians and surgeons and recording such re
registrations in their respective Montana counties?" 

The State Board of Medical Examiners is a creature of statute and its 
members are public officers. As such, they have only such powers as are 
given by statute or as may be implied. Corpus Juris states: 

"Except as the constitution may otherwise provide, state functions 
are to be performed by state officers. Generally speaking, state offi
cers, boards, commissions and departments have such powers as may 
have been delegated to them by express constitutional and statutory 
provisions, or as may properly be implied from the nature of the 
particular duties imposed upon them. But executive and adminis
trative officers, boards, departments and commissions have no powers 
beyond those granted by express provision or necessary implication." 

59 C. J. 111. 
"It is fundamental that every administrative agency of the state 

must find the source of its authority in the statute conferring it." 
People v. Righeimer, 298 II\, 611, 132 N. E. 229. 

Authority to exact such fees as mentioned must, therefore, be found 
in some statute or necessarily implied from the nature of the duties 
imposed upon the Board. 

Section 3120 of the Revised Codes of Montana, 1935, provides every 
person obtaining a certificate from the Board must record the same in the 
office of the Clerk and Recorder of the county wherein he resides, and 
must likewise record the certificate in every county to which he removes 
to practice. It provides the Clerk may charge the regular fee for such 
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recording, to be paid by the person recording. Section 3123, Revised 
Codes of Montana, 1935, provides for fees to be paid by an applicant for 
examination and admission. 

I find no statute specifically authorizing your Board to exact fees 
other than those mentioned. It cannot be said such authority may be 
implied from the nature of the duties imposed upon the Board. 

It is therefore my opinion that, in the absence of statutory provision, 
the State Board of Medical Examiners has no authority to establish and 
exact an annual re-registration fee from regularly licensed physicians and 
surgeons for the privilege of re-registering. 

Sincerely yours, 

No. 148 

JOHN W. BONNER 
Attorney General 

STATE BOARD OF MEDICAL EXAMINERS-PHYSI
CIANS - SUR G KO N S - CERTIFICATE, revocation of

MEDICINE-EXAMINERS, State Board of Medical 

Held: The State Board of Medical Examiners may not revoke the cer
tificate of a physician and surgeon without a hearing upon a 
complaint, delivered to said Board as provided by Section 3119, 
Revised Codes of Montana, 1935. Proceedings for revocation of 
certificate may not be initiated by the Board. 

State Board of Medical Examiners 
Otto G. Klein, M. D., Secretary 
First National Bank Building 
Helena, Montana 

Gentlemen: 

June 23, 1941. 

You have submitted to me a copy of a court order issued by the Judge 
of the Seventh Judicial District of the State of Montana, Wibaux County, 
in an action entitled Eugene F. Noonan v. Geo. E. Keller, and request my 
opinion as follows: 

"The State Board desires to know whether it is entitled to revoke 
the license of Dr. Keller, on the basis of the order made, without 
more, or whether it is obliged under the law to prefer charges against 
Dr. Keller and hold a formal hearing, whereat all concerned may have 
full opportunity to appear, testify, cross-examine, etc. 

"Further, the Board desires to know whether or not the order of 
District Judge Leiper contains sufficient matter to warrant the Board 
in initiating a revocation proceeding for revocation of a certificate 
for 'unprofessional, dishonorable or immoral conduct.''' 

Section 3119, Revised Codes of Montana, 1935, insofar as pertinent 
here, provides: 

"The board may refuse to grant a certificate for unprofessional, 
dishonorable, or immoral conduct. Before a certificate can be refused 
for such cause, the board must serve in writing upon the applicant 
it copy of any charge or charges against him, and appoint a day for 
hearing, at which the applicant or any witness in his behalf may 
appear and give testimony in refutation of such charges .... The 
board, with the concurrence of four members thereof, may revoke a 
certificate for unprofessional, dishonorable, or immoral conduct. Be
fore such revocation can take place, a written complaint, specifically 
stating the charges against the person whose certificate is sought to 
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