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"vVould you please give us an opinIOn as to whether any appro
priation from the Fish and Game Fund itself would in any way 
endanger the Fish and Game Department from receiving funds from 
the Federal Government under the Pittman-Robertson Act? Since 
the Appropriation Committee is acting on our budget, we would 
greatly appreciate an immediate reply." 

A State, to avail itself of the funds provided by the Act of Congress 
(approved September 2, 1937, c. 899, SO Stat. 917) commonly known as 
the Pittman-Robertson Act, must, under Section I of this Act, assent to 
the provision or to the provisions of the Act and "shall have passed laws 
for the conservation of wildlife which shall include a prohibition against 
the diversion of license fees paid by hunters for any other purpose 
than the administration of said State Fish and Game Department ... " 
Succinctly stated, license fees paid by hunters must be used for adminis
tration of the State Fish and Game Department and no other purpose. 

From your statement, we assume that the one thousand dollar ap
propriation which your Department seeks from the Fish and Game Fund 
is to be used to pay for part of the work which your Department does 
for the Fish and Game Department and that such work consists only of 
administrative functions. If this is the case, it would be permissible to 
appropriate such sum in the manner you have requested. 

If, however, the work done by your Department for the Fish and Game 
Department can, in any respect, be classed as non-administrative in char
acter, it would still be permissible to appropriate such sum out of the 
Fish and Game Fund with the proviso that "such appropriation shall be 
out of any collected or acquired funds coming into the Fish and Game 
Fund, excluding license fees paid by hunters." 

It should be noted that this State has not, as yet, seen fit to avail 
itself of the Federal Funds available under the Act, in that no legislation 
has been enacted, which is required as a condition precedent to obtaining 
these funds. 

Sincerely yours, 

No. 13 

JOHN W. BONNER 
Attorney General 

COUNTY COMMISSIONERS-TAX DEED LAND-PREF
ERENTIAL RIGHT OF TAXPAYER-TERMINATION OF 

PREFERENTIAL RIGHT 

Held: Preferential right of taxpayer, whose property has been deeded to 
county may be terminated without any further notice to such tax
payer. The act of Board of County Commissioners in selling the 
property terminates the said preferential right. 

Honorable Richard S. Nutt 
State Senator, Richland County 
The Capitol 
Helena, Montana 

Dear Senator Nutt: 

You have submitted the following inquiry: 

January 31, 1941. 

"I note from the press that you have recently held that the right to 
purchase by a taxpayer his lands taken by tax deed prior to the time 
the County sells the same is, under Chapter 181, Laws of 1939, a 
preferential right. 
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"Will you kindly advise me whether or not the County can sell 
such lands so as to terminate this preferential right of purchase with
out giving to the land owner personal notice of the sale of such lands 
by the County?" 

In answering your inquiry, it is necessary to examine the statutes and 
decisions relative to the taking of tax deeds by the county. 

Upon examination of Chapter 199 of Volume One of the Revised Codes 
of Montana, 1935, we find the method adopted by the Legislature for the 
collection of property taxes: Tax Sales-Sale of Tax Deed Lands-Re
demption-Procuring Tax Deeds. 

Several sections of this Chapter have been amended and the pertinent 
amendments to your query will be hereafter mentioned. 

By Section 2191, Revised Codes of Montana, 1935, covering the man
ner of conducting the tax sale, when there is no purchase in good faith for 
the same as provided in this Code, on the first day the property is offered 
for sale, the whole amount of the property assessed must be struck off 
to the County as the purchaser. This is after Notice of Tax Sale has been 
given as provided in Section 2186, Revised Codes of Montana, 1935, as 
amended by Chapter 26 of the Laws of 1939. We now have the property 
sold to the County, and under Section 2201, Revised Codes of Montana, 
1935, the owner, or any party having an interest in or lien upon such 
property may redeem from such sale as herein provided. 

Sections 2209 and 2209.1, Revised Codes of Montana, 1935, provide for 
the notices of application for tax deed and the taking of the deed, with 
notice as therein provided. 

The title conveyed by this tax deed is defined in Section 2215, Revised 
Codes of l\'Iontana, 1935, "providing that a tax deed conveys absolute title 
free from all encumbrances, except the lien for taxes which may have 
attached subsequent to the sale." 

State v. Jeffries,83 Mont. HI, 270 Pac. 638. 

By Section 2235, Revised Codes of Montana, 1935, as amended by 
Chapter 181 of the Laws of 1939, it is provided that at any tip1e before 
the sale of tax deed lands by the County, the taxpayer whose property 
has been deeded to the County, may purchase such property by payment 
to the County of the full amount of the taxes, penalties and interest for 
which such property was sold and such purchase and payment may be 
effected by an installment contract with annual payments, as provided in 
Section 4465.9, and at six per cent per annum. 

I t will be noted that when the land is first sold for taxes, notice is 
published. The period of redemption then runs, after which notice of 
application for tax deed is given. Then the taking of the deed extin
guishes all of the title, right and interest of the taxpayer in the land, 
except the legislature gave him an additional time to buy the land; that 
is, up to the time the County Commissioners sell the land, he has a 
privilege, a permission, a preferential right, to buy the land. 

"Chapter 33, as enacted by the extraordinary session (1933, 1934) 
and approved by the Governor, does not actually extend the time of 
redemption from tax liens, but does, under certain conditions, afford 
an equivalent relief by enabling the former owner to buy back his 
property for the amount of taxes, penalties and interest, if it shall not 
theretofore have been disposed of by the County." 

Blackford v. Judith Basin County, 109 Mont. 578, 98 Pac. 
(2nd) 872. 

It is therefore my opinion that the right of the taxpayer, whose prop
erty has been deeded to the County, to purchase the same at any time 
before the County sells it is such a right as needs no personal notice to 
the taxpayer to extinguish the same, and the act of the Board of County 
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Commissioners in selling the property is all that is necessary to terminate 
such preferential right. 

Sincerely yours, 

No. 14 

JOHN W. BONNER 
Attorney General 

PITTMAN -ROBERTSON ACT -ST ATES-ASSENTS
JURISDICTION 

Held: State by assent to Pittman-Robertson Act would cede jurisdiction 
over wildlife in projects to extent that regulation by State cannot 
be inconsistent with Federal Government's purpose. 

Honorable D. F. Fewkes 
House of Representatives 
State Capitol 
Helena, Montana 

Dear Mr. Fewkes: 

February 4, 1941 

You have requested the opinIOn of this office as to the general legal 
effect ensuing should the State Legislature see fit to assent to the pro
visions of an Act of Congress approved September 2, 1937, entitled, "An 
Act to provide that the United States shall aid the States in wildlife 
restoration projects and for other purposes," (50 Stat. 917) commonly re
ferred to as the Pittman-Robertson Act, with particular. reference to any 
loss by the State of Montana of its powers concerning the ownership, 
regulation, and control of wildlife and whether or not such assent may 
be conditional. You have submitted excerpts from several decisions re
ferring to jurisdiction by the State, which excerpts are apparently an 
opinion that has been rendered in connection with this matter by someone. 

In rendering this opinion, I shall attempt to set forth the general legal 
principles involved and, of course, refrain from any opinion as to economic 
or other considerations which are properly a part of legislative delibera-' 
tion. 

The decisions to which you have referred direct our attention to a line 
of cases involving the respective jurisdictions of the State and Federal 
Governments, in lands within states, by "consent" and cession by the 
States. While it does not appear from the Pittman-Robertson Act that 
the Federal Government is to acquire lands in its name, we will discuss 
the problems involved, to a partial extent, along the lines of the cases 
you have submitted. 

At the outset, a few observations as to the general law concerning wild
life are pertinent. The authority of the State to regulate and control the 
common property in game is well established. 

Geer vs. Connecticut, 161 U. S. 519; 
Foster Packing Company vs. Haydel, 278 U. S. 1. 

The State owns, or has the power to control, the game and fish within 
its borders, not absolutely or as proprietor or for its own use or benefit. 
but in its sovereign capacity as representative of the people. 

La Coste vs, Department of Conservation, 263 U. S. 545; 
Ward vs. Race Horse, 163 U. S. 504. 

Neither consent nor submission by the States can enlarge the powers of 
Congress; but none can exist except those which are granted. 

U. S. vs. Butler, 297 U. S. I; 
Ashton vs. Cameron County Dist., 298 U. S. 513. 
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