
121-122] OPINIONS OF THE ATTORNEY GENERAL 203 

to expend them. That being the case, they would belong to that munici
pality and that municipality would be getting the benefit of the insurance. 

"Congressman vVolcott: The criterion seems to be whether any part 
of this fund which is deposited by the county or city treasurer is intended 
to have been deposited in connection with the credit which he gives that 
entity on his own books? 

"Mr. Birdzell: Yes; that is correct. We have even gone to the extent in 
some cases of giving assurance that sinking funds actually belong under 
the peculiar law that they be rated under to the holders of the bonds 
rather than to the municipality. There is one instance that we have come 
across where the ownership of the sinking funds is so definitely fixed 
by the State law under which they are collected that it can be said 
definitely that they belong to the owners of the bonds rather than to the 
municipality. It is a question of ownership in the last analysis." 

No. 122 

COUNTY COMMISSIONERS-TAX DEEDS-CON
TRACTS OF SALE-TAXATION 

Held: County is not obliged to deliver actual possession to purchaser 
of tax deed land on contract. 

Mr. John D. French 
County Attorney 
Lake County 
Polson, Montana 

Dear Mr. French: 

You have presented the following factual situation: 

May 23, 1941. 

"There are numerous parcels of land in this County which have 
been taken by the County on tax deeds and later sold on contract on 
the forms prescribed by the state board of equalization which pro
vide 'that the purchaser may take immediate possession.' In many 
instances persons are squatting on or leasing (from the former 
owner) such tax deeded lands without knowledge of the County 
Commissioners; and in such cases the purchasers, relying on the above 
mentioned clause seek to force the county to remove said squatters 
or lessees from the property at county expense." 

You inquire as to the county's liability to deliver actual possession to 
the purchaser. 

Section 2235 of the Revised Codes of Montana, 1935, as amended 
declares that "any deed or contract shall vest in the purchaser, as of the 
date of said deed or contract all the right, title, interest, estate, lien, claim 
and demand of the State of Montana, and of the County, in and to said 
real estate ... " 

A tax deed, of course, creates a new title in the nature of a dependent 
grant and the interest of the lessee of the former owner is extinguished. 

State v. Jeffries, 83 Mont. 111, 270 Pac. 638; 
State v. Board of County Commissioners, 89 Mont. 37, 296 

Pac. 1; 
Richardson v. Lloyd, 90 Mont. 127, 300 Pac. 254; 
Northwest Improvement Co. v. Lowry, 104 Mont. 289, 66 

Pac. (2nd) 792. 

The purchaser under contract can acquire no greater possessory right 
than that acquired under tax deed. The permissive right of possession 
given by the county under the contract can amount to no more than the 
nature of the possession, whether actual or constructive, held by the 
county. 
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The grantee named in a valid tax deed is entitled to take possession 
of the property described in the deed if he can do so peaceably and 
quietly. (Steltz v. Morgan, Idaho, 101 Pac. 1057.) But the purchaser is 
obliged to resort to ejectment if the original owner does not peaceably 
yield possession. (26 R. C. L. 405.) 

I agree with you in your conclusion there is no liability on the part 
of the cou,nty to put the purchaser under contract into actual possession 
of the land. 

Sincerely yours, 

No. 123 

JOHN W. BONNER 
Attorney General 

TAYLOR GRAZING ACT-RANGE IMPROVEMENTS
DISTRICT ADVISORY BOARD, powers of 

Held: Cricket, rodent and predatory animal control and equipment for 
fire control on range are range improvements, authorizing the 
expenditure of moneys by the District Advisory Board under the 
Taylor Grazing Act for such purposes. 

Mr. H. M. Montgomery, Secretary 
Taylor District Advisory Board 
Malta District No.1 
Box 316 
Chinook, Montana 

Dear Mr. Montgomery: 

You present in substance this question: 

May 23, 1941. 

"May the District Advisory Board under the Taylor Grazing Act 
expend funds received under Section 10 of the Act for use in cricket, 
rodent and predatory animal control and for the purchase of fire 
fighting equipment to be used in controlling range fires?" 

The question hinges on the scope of the phrase "and for such other 
rarige improvements as the District Board may approve," appearing in 
the following portion of subdivision 2 (a), Section 1, Chapter 102, Laws 
of 1939: 

"(2) It shall be the duty of the county treasurers to allocate 
the funds received under the provisions of Section ten (10) of the 
Taylor Grazing Act as follows: 

"a. The moneys earned under Section three (3) thereof (by graz
ing districts) to a fund to be designated as a special grazing fund, 
which fund shall be paid on warrants of authority issued by the 
district advisory board of the Taylor Grazing Act when signed by the 
chairman and secretary of said district advisory board. 

"The funds comprising said special grazing fund shall be expended 
only for range improvements such as fences, reservoirs, wells, and for 
such other range improvements as the district advisory board may 
approve. Before any improvements herein provided for can be made, 
or any money expended, such improvements shall be approved by 
the district advisory board and a record of approval of such improve
ments shall be spread upon the minute records of the board .... " 

The expenditures of the funds for the purposes above enumerated 
may be justified by the grouping of such purposes within the phrase 
"other range improvements." The Advisory Board is vested with dis
cretion to approve the projects coming within the scope of "range im-
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