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though placed in the custody of the 
State Treasurer, are not state funds 
requiring an appropriation under the 
terms of the Constitution." 

The question of the status of federal 
funds granted the state has been be
fore our Supreme Court on several 
occasions, and the same ruling has 
been made. See, 

State ex rei Bickford v. Cook, 17 
Mont. 529; 

State ex rei Dildine v. Collins, 21 
Mont. 448; 

State ex rei Koch v. Barret, 26 
Mont. 62. 

Were these funds covered back into 
the general fund by reason of the pro
visions of Section 304, Revised Codes 
of Montana, 1935, they would be used 
for purposes other than for which in
tended, and would therefore amount to 
an unauthorized use thereof. 

The State Department of Public 
Welfare by Section VII (h), of Part 
I of the Welfare Act is designated 
"the agent of the Federal Government 
in public welfare matters of mutual 
concern in conformity with this Act 
and the Federal Social Security Act, 
and in the administration of federal 
funds granted to the state to aid in 
the purposes and functions of the state 
department." 

These funds being trust funds, and 
the State Department being the desig
nated agent of the Federal Govern
ment in the administration of federal 
funds granted to the state "to aid in 
the purposes and functions of the 
State Department," it follows that the 
State Department may administer such 
funds for the purposes for which 
granted, which purposes are specifi
cally set forth in letter and telegram 
mention herein. 

It is therefore my opinion that the 
funds in question will not revert to 
the state and become a part of the 
general fund if not expended on or 
before June 30. 1939, but such funds 
must be expended by the Department 
for the purposes for which they were 
designated. 

Opinion No. 92. 

Public Welfare-County Commission 
ers-County Board of Public 

W elfare-Compensa tion, 
from what fund paid. 

HELD: The compensation and 
mileage of county commissioners when 
acting as a county board of public 
welfare must be paid from the general 
fund. 

Mr. I. M. Brandjord 
Administrator, State 

Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

June 30, 1939. 

Department of 

You have requested my opll1lOn as 
to whether or not the compensation 
and mileage of county commissioners 
when acting as a board of public wel
fare should be paid from the poor 
fund. 

Subsection (b) of Section IX, Part 
I, Chapter 82, Laws, 1937, as amended 
by Section 4 of Chapter 129, Laws, 
1939, provides as follows: 

"The board of county commission
ers, ex-officio, shall be the county 
welfare board and is hereby author
ized to devote such additional time 
for public welfare matters as may be 
found necessary. The members of 
the county welfare board shall re
ceive the same compensation for 
their services and the same mileage 
when acting as the county board of 
public welfare as they receive when 
acting as the board of county com
missioners and shall be limited as 
to meetings as now provided by law, 
and the compensation and mileage 
of the members of the board shall 
be paid from county funds. They 
may transact business as a board of 
county commissioners and as a 
county welfare board on the same 
day, and in such cases they shall be 
paid as a board of county commis
sioners, but shall in no case receive 
compensation for more than one 
day's work for all services performed 
on the same calendar day." (The 
words emphasized are the amended 
portion.) 

It will be observed that the board 
of county commissioners ex officio, 
that is by virtue of their office as com-
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missioners, are designated as the wel
fare board. The salary and mileage 
as a welfare board is fixed as the same 
as commissioners and it is specifically 
provided that such compensation be 
paid from county funds. They are au
thorized as commissioners to devote 
such additional time as a welfare board 
as is necessary, and may transact busi
ness of both boards on the same day. 
The members of the county welfare 
board, although acting separately from 
a board of county commissioners, are 
in both capacities acting as county 
officers, as distinguished from appoin
tive officers. The duties performed by 
them as a welfare board in the admin
istration of the poor fund are no dif
ferent. except as to formality and de
tail, than were such duties prior to the 
Welfare Act. Many of their duties 
under the provisions of the Welfare 
Act are as county commissioners. 
Examples are found in Section XI (b) 
of Part I, when as commissioners they 
must levy taxes for the poor fund; 
Section IX (a), Part II, adopt an 
emergency budget upon receipt of 
grants-in-aid; Section VI, Part II, 
charged with the legal responsibility 
as a board of county commissioners to 
provide medical aid and hospitalization 
for relief recipients, etc. This demon
strates clearly that the county com
missioners under the provisions of the 
\Velfare Act, act as public officials. 

Prior to the amendments of Chapter 
82, there was no provision as to what 
fund should be charged with the com
pensation and mileage of members of 
the board, but it was provided that 
"public assistance staff personnel at
tached to the county board shall be 
paid from state public welfare funds." 
It was also provided that "one-half 
the administrative costs of county de
partments shall be reimbursed to the 
State Treasurer by the county * * *." 
Section X, Part I,. Chapter 82. Laws 
1937. 

The Supereme Court had occasion 
to interpret these provisions in the 
case of State ex reI. Broadwater Coun
ty. et al.. vs. Peter Potter, et aI., 107 
Mont. 284, 84 Pac. (2d) 796. This 
was Mandamus brought by the com
missioners against the State Board of 
Public Welfare to compel the State 
Board to pay the compensation of 
the members of the board of county 
commissioners while acting as a board 
of public welfare from state funds. 

The relators contended that under the 
provisions of Section X, and particu
larly the last sentence thereof, such 
compensation should be paid from 
state funds, otherwise there would be 
no necessity for reimbursement by the 
county. In disposing of this conten
tion the Court held, "But the adminis
trative cost therein referred to has 
to do with the cost of the staff person
nel attached to the county board, 
which that section specifically provides 
shall be paid from state public wel
fare funds." In effect, the Court held 
that the compensation of the county 
commissioners was not a part of the 
administrative costs of the county wel
fare board. 

To clear this question the legislature 
of 1939 adopted an amendment to Sec
tion X of Part I, which now reads as 
follows: 

"Public assistance staff personnel 
attached to the county board shall 
be paid from state public welfare 
funds. both their salaries and their 
actual and necessary traveling ex
penses, and their necessary subsist
ence expenses when away from the 
county seat in the performance of 
their duties; but the county board of 
public' welfare shall reimburse the 
state department of public welfare, 
from county poor funds, one-half of 
the payments so made to its public 
assistance staff personnel. All other 
administrative costs of the county 
department shall also be paid from 
county poor funds." 

It will be seen that by this amend
ment it is specifically provided that 
one-half the salary and mileage of the 
staff personnel shall be paid from the 
county poor fund. However, in amend
ing Section IX, dealing with compen
sation and mileage of the county wel
fare board, the legislature provided 
that such shall be paid from county 
funds. 

It is reasonable to suppose, in view 
of these two specific amendments, that 
the legislature did not intend that the 
compensation and mileage of the coun
ty commissioners while acting as a 
welfare board should be paid in any 
other manner than as county commis
sioners. Had the legislature intended 
it to be paid from the poor fund, they 
could so have specifically provided as 
they did with regard to compensation 
of the staff personnel. 
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Section 4868, Revised Codes of Mon
tana, 1935, provides: 

"The salaries of the several coun
ty officers and their assistants must 
be paid monthly out of the general 
fund of the county, * * *." 
The board of county commissioners 

while acting as a welfare board being 
county officers, it is my opinion, in the 
absence of a specific provision to the 
contrary, that compensation and mile
age of members of the board of county 
commissioners while acting as a board 
of public welfare shall be paid from 
the general fund. 

Opinion No. 93. 

Unemployment Compensation-Eligi
bility for Compensation-Rules 

and Regulations-Statu-
tory Construction. 

HELD: Paragraph 3, Regulation 
No. 12, is within the powers of the 
Commission as set out by Chapter 137, 
Laws of 1937 and 1939. 

July 6, 1939. 
Mr. Barclay Craighead 
Chairman, Unemployment Compensa

tion Commission of Montana 
Helena, Montana 

Dear Mr. Craighead: 

Receipt is acknowledged of your 
letter of June 24, 1939, requesting an 
opinion from the Attorney General's 
office as to the legality of the action 
taken by the Unemployment Com
pensation Commission of Montana in 
adopting Paragraph 3 of Regulation 
12, which reads as follows: 

"Where the earnings of the claim
ant as shown by his wage records 
(Section 3 (c) of the Law) are not 
sufficient to Qualify the claimant for 
the full weekly benefit amount as 
provided by Section 3 (b) of the 
Law, the claimant shall be deter
mined to be eligible to draw as a 
weekly benefit amount, the largest 
sum per week as a benefit for which 
his wage credits can Qualify him 
under Section 4 (e) of the Law." 

Chapter 137, Session Laws of Mon-
tana. 1937, provides for unemployment 
compensation, and under Section 2 

the legislature set forth the Public 
Policy in regard thereto as follows: 

"Economic insecurity due to un
employment is a serious menace to 
the health, morals, and welfare of 
the people of this State. Involuntary 
unemployment is therefore a subject 
of general interest and concern 
which requires appropriate action by 
the legislature to prevent its spread 
and to lighten its burden which now 
so often falls with crushing force 
upon the unemployed worker and 
his family. The achievement of 59-
cia I security requires protection 
against this greatest hazard of our 
economic life. This can be pro
vided by encouraging employers to 
provide more stable employment and 
by the systematic accumulation of 
funds during periods of employment 
to provide benefits for periods of 
unemployment, thus maintaining pur
chasing power and limiting the seri
ous social consequences of poor re
lief assistance. The legislature, 
therefore, declares that in its con
sidered judgment the public good, 
and the general welfare of the citi
zens of this state req uire the enact
ment of this measure under 'the 
police powers of the State for the 
compulsory setting aside of unem
ployment reserves to be used for the 
benefit of persons unemployed 
through no fault of their own." 

The Unemployment Compensation 
Law of Montana (Chapter 137 Session 
Laws of Montana 1937) was amended 
by the twenty-sixth Legislative As
sembly under Chapter 137, Session 
Laws of Montana, 1939. 

Unemployment compensation is a 
new governmental function and one 
wherein there has been accumulated 
very little judicial interpretation. Since 
it is new, the legislature no doubt an
ticipated that situations would arise 
which could not be provided for by di
rect statutory provisions. It is to be 
noted that the Legislature, in enact
ing this Act, provided in a large num
ber of instances for the administra
tion thereof by commission regulation 
and rule. For instance, the following 
sections from the law provide for 
commission interpretation, determina
tion or regulation: 

How benefits are to be paid, Section 
3 (a) 
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