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Mr. H. B. Landoe 
County Attorney 
Bozeman, Montana 

My dear :\1r. Landoe: 

June 21, 1939. 

You have. submitted the following 
matter to thIs office for my opinion: 

Gallatin County gave notice of the 
sale of certain tax deed lands pursuant 
to the provisions of Section 2208.1 as 
amended by Chapter 193 Laws of 
1939. The notice of sale 'stated that 
such lands would be sold at public 
auction. for cash or upon terms pro
vided, if the lands were sold on 'terms 
that at least ~O~ of the purchase price 
should be paId tn cash at the time of 
the sale, and deferred payments in 
effect, to be made in accordanc~ to 
law. One bidder is willing to purchase 
the several units or the entire tract or 
greater portion thereof. Individual 
bidders, or bidder, offered a higher bid 
on terms, for particular tracts or tract: 
If individual units are sold to different 
persons the bidder for the entire tract 
or greater portion thereof will not pur
c~ase the remaining units, as he de
sIres a large acreage contiguous or 
otherwise. In the event the units are 
sold to. diffe:ent purchasers, many 
other untts WIll for the present time 
remain unsold, and of course the 
county will not receive cash otherwise 
paid. A solution of the problem re
quire~ an answer to the following two 
questIons: Must the land be sold in 
units to the highest bidder? May the 
county accept a cash bid in preference 
to a term bid although the latter is the 
high bid? 
. (1) The general plan of selling de

h.nquent tax real estate, from incep
tion ~o co.mpletion, requires that it be 
sold 111 untts or lots and blocks. A unit 
of land within contemplation of law 
refers to the land as it was constituted 
at the time the county acquired the 
tax dee~. (Sect.ions 2208.1, 2235.) The 
county IS restrIcted to a separate sale 
of each unit. The unit must be sold 
for the best price obtainable. Two or 
more units can be merged into a single 
unit. (Section 2189.) 

. (2) The board of county commis
sIoners has the discretion to sell each 
unit for ~ash or upon terms (Secbon 
2235; Sntdow v. Montana Home for 
the Aged, 88 Mont. 337). If the prop
erty was offered for sale for cash, a 

term bid, although in excess of a cash 
bid may be rejected, provided that the 
board of c 0 u n t y commissioners 
deemed the lesser cash offer under all 
th~ existing circumstances, ~ore bene
~clal to the county. In this particular 
l1;tstance the board elected to accept 
eIther a cash or term bid, and is bound 
t~ereby. The person bidding the 
hIghest. purc.hase price, although on 
terms, IS entitled to the right to pur
chase the unit bid for. 

No assumption of loss to the county 
can be indulged in because the sale 
was not for cash, or because the sale 
of particular units may result in the 
postponement of the sale of other 
units contiguous or otherwise. The 
c<:)t~nty is ful~y secured under the pro
vIsIons contatned in the term contract 
and the price paid, in a term contract 
being greater than the cash price, it 
follows that the county receives cor
respondingly greater benefits. The loss 
of the immediate sale of other land or 
units does not imply a loss to the 
county, because those lands will ulti
~ately b<: similarly disposed of to the 
hIghest bIdder. A sale of the units to 
one purchaser, where some of the 
units are sold at a price less than that 
offert:d by the highest bidder would 
constitute discriminatory treatment to 
the; successful bidder of a particular 
Untt. 

Opinion No. 90. 

Milk Control Board-Power to Fix 
Prices-Market Area. 

HELD: Milk Control Board does 
not have power to fix the price of milk 
and cream sold outside of market 
areas. 

The Milk Control Board has power 
to. £i.x prices of milk and cream sold 
wlth111 market areas, regardless of the 
consumer. 

June 21, 1939. 
Mr. G. A. Norris 
Acting Executive-Secretary 
Montana Milk Control Board 
The Capitol 

Dear Mr. Norris: 

You have submitted the following 
questions: 

"Under the new Montana Milk 
Control Board law, as is outlined in 
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Chapter 204, Laws of 1939, does the 
Montana Milk Control Board have 
jurisdiction over fluid milk and cream 
which is processed or handled by a 
distributor in a designated market 
area of the board, but which is sold 
by such distributor to agencies such 
as the CCC Camps located beyond 
the limits of a designated market 
area? 

"Also, in the event that such CCC 
Camp or other agency is located 
within the limit of a market area, 
does the Montana Milk Control 
board then ·have jurisdiction over the 
fluid milk and cream sold to such 
agency?" 

No facts are stated but we assume 
that the question before the board is 
whether the price may be fixed for 
milk and cream sold beyond and with
in the designated market area. 

We think that Sections 6 and 7, 
Chapter 204, Laws of 1939, limit the 
right of the board to fix prices after 
a public hearing within the designated 
market. We are unable to find any 
language in the act which gives power 
to the board to fix prices beyond the 
limit of a market. To do so would 
penalize distributors by not permitting 
them to compete with other distrib
utors without market areas for busi
ness outside of market areas. 

As for your second question, see 
Volume 17, Opinions of the Attorney 
General, p. 140. The act applies to 
all producers, producer-distributors 
and distributors within a market. We 
do not think that it is relevent that 
the milk might be consumed in a CCC 
Camp. There is nothing in the act 
which makes its operation depend 
upon who the consumer might be. 

Opinion No. 91. 

Public Welfare-Funds-Federal Sur
plus Commodities Corporation. 

HELD: Funds derived from sale of 
containers and donated to the State 
Department of Public Welfare do not 
revert to general fund of state if not 
used before end of fiscal year. 

June 28, 1939. 
Honorable I. M. Brandjord 
Administrator, State Department 

of Public Welfare . 
Helena, Montana 

My dear :\1r. Brandjord: 

You have requested my opmlOn as 
to whether or not the sum of $1,803.54 
derived from the sale of containers in 
which surplus commodities were re
ceived will become a part of the state 
general fund if not expended on or 
before June 30, 1939. 

In explanation of the source from 
which these funds were derived and 
the purposes for which to be used, you 
have submitted copy of letter ad
dressed to the Governor, and copy of 
telegram from Mr. H. C. Albin, chief, 
purchasing and distribution section, 
Federal Surplus Commodities Cor
poration, which are as foIlows: 

"Hon. Roy E. Ayers 
"Helena, Montana 

"Dear Governor Ayers: 

"Due to unusual weather and 
growing conditions during the past 
year the Federal Surplus Commodi
ties Corporation has purchased 
larger quantities of surplus agricul
tural commodities than in the past. 

"Inasmuch as the corporation 
donates these commodities to state 
welfare agencies for distribution to 
relief families, this increased quan
tity of commodities has necessitated 
an expansion of the distribution 
facilities and an increase In the dis
tribution costs of the states. The 
present agricultural situation indi
cates a continued surplus of several 
agricultural commodities which are 
suitable for relief use and which may 
require further purchases to relieve 
distressed conditions. 

"Incidental to the donation of agri
cultural commodities to the states 
for relief purposes there is included 
the donation of the shipping con
tainers in which the commodities 
are received which likewise may be 
used for relief purposes. In some 
instances all of these containers are 
not useful or needed in the intra
state distribution of the commodities 
to the families eligible to receive 
them. In such cases the Federal 
Surplus Commodities Corporation 
does not object to the state seIling 
these containers if the proceeds from 
such sales are utilized for relief pur
poses. 

"Heretofore the Federal Surplus 
Commodities' Corporation has di-
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