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to be assessed as personal or real prop­
erty. 

Section ZOOI, Revised Codes of Mon­
tana, 1935, provides: 

"AI\ taxable property must be as­
sessed at its ful\ cash value. Land 
and the improvements thereon must 
be separately assessed." 

Section 1996, Revised Codes of Mon­
tana, 1935, defines improvements as 
fol\ows: 

"* * * The term 'improvements' 
includes al\ buildings, structures, fix­
tures, fences, and improvements 
erected upon or affixed to the land, 
whether title has been acquired to 
said land or not * * *." 
The separate assessment, however, 

cannot in the least affect the character 
of the improvements or their owner­
ship. If they constitute real property 
the assessment does not and cannot 
convert them into personalty. (Outer 
Harbor Dock and Wharf Co. v. City 
of Los Angeles, (Calif.), 193 Pac. 137.) 

Property is either real or personal 
(Section 1996, R. C. M., 1935) and real 
property consists of "1, Land. Z, T~at 
which is affixed to land * * *" (SectIOn 
6667, R. C. M., 1935). In the a?s~nce 
of a showing to the contrary, bUlldmgs 
permanently resting on foundatoins 
are a part of the realty. (Hauf v. 
School District, 52 Mont. 395.) Fix­
tures include "things imbedded in the 
land, as walls, or permanen!ly. resting 
upon it, as in the case of bUlldmgs; or 
permanently attached to what is thus 
permanent, as by means of cement, 
plaster, nails, bolts, or screws." (Sec­
tion 6669, R. C. M., 1935; Shipler v. 
Potomac Copper Co., 69 Mont. 86.) 
Therefore, buildings erected on land 
although separately assessed are to be 
assessed as real property and where 
the right of removal is reserved to the 
lessee in a lease, he wil\ be regarded 
as the owner of real property for the 
purpose of taxation. (People ex rei 
Van Nest v. Tax Commission, 80 N. 
Y. 573. See also 16 O. A. G. 35, 365.) 

Opinion No. 78. 

Livestock-Grazing District!?-Bu11s 
Running at Large. 

HELD: Bulls are not permitted to 
run at large in grazing districts within 

the open range between January 1 and 
July 1, contrary to Section 3403, R. 
C. M., 1935. 

June 16, 1939. 
!\Ir. Paul Raftery 
Secretary, ;\lontana Livestock 

Commission 
The Capitol 

Dear :VIr. Raftery: 

You have requested my opinion 
upon the question whether bulls .m,,!y 
be permitted to run at large wIthIn 
grazing districts from January 1st to 
July 1st. 

Section 3403, R. C. M., 1935 
provides: 

"* * * and no bul\ shall be turned 
upon or allowed to run at large 
upon' any such public highways, 
open range or national forest reserve 
between January 1st and July 1st of 
each and every year." 

Sections 3405 and 3406 fix the pen­
alty for violation thereof. 

We find nothing in the grazing law 
which in any way removes grazing dis­
tricts from the operation of these 
statutes, if they come within the de­
scription given in the statute. Such 
grazing districts are organized for the 
purpose of utilization, conservation, 
restoration and improvement of forage 
resources, and not for the purpose of 
withdrawing lands within the grazing 
districts from the operation of the gen­
eral laws regarding the breeding of 
livestock which the Legislature has 
determin~d to be necessary and desir-
able. . 

We suggest that the facts regardmg 
the violation of Section 3403 be placed 
before the county attorneys and com­
plaints be made to them since they are 
the law enforcement officers of their 
respective counties. 

Opinion No. 79. 

Livestock-Inspection-Seizure 

HELD: Sections 3327.1 and 3327.2 
do not limit the seizure and sale of 
livestock to instances where livestock 
has been sold; livestock may be seized 
and sold even though it may be with­
drawn from sale after being shipped. 
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June 16, 1939. 
Mr. Paul Raftery 
Secretary, Montana Livestock 

Commission 
The Capitol 

Dear Mr. Raftery: 

We acknowledge receipt of the fol­
lowing: 

"I wish you would give me ypur 
opinion on the following questIon. 
At the stock yards operated in Bil­
lings we require all horses and cat­
tle to be inspected for brands and 
ownership prior to their sale. The 
following situation has arisen several 
times recently especially with refer­
ence to the sale of horses brought 
to the Billings yards. 

"A man will bring in a number 
of horses to be sold through the mar­
ket at Billings. These horses are 
inspected for brands and the deter­
mination of ownership by our stock 
inspector before the sale. A tally is 
then furnished by our inspector to 
the Billings Livestock Commission 
Company indicating whether or not 
the titles to the horses in question 
have been cleared and instructing 
them as to the distribution of the 
proceeds from the sale of the horses. 
Where a title is clear the horses 
have been sold and the proceeds re­
leased to the person presenting the 
horses for sale. Where the proceeds 
from the sale of horses have been 
ordered held by our inspector, prior 
to the sale, certain sellers have 
withdrawn suah horses from the sale 
ring prior to their sale and have 
taken them out of the Billings stock 
yards. 

"* * * We are of the opinion that 
Section 3327.1 gives our inspector at 
Bililngs authority to seize such stock 
where title is not clear and either 
hold it for proof of ownership or 
order it sold immediately. Will you 
kindly give me your opinion as to 
whether or not our inspectors have 
authority to do this." 

We are of the opinion that your 
conclusion is correct. Sections 3327.1 
and 3327.2 are not limited in their op­
eration to instances where livestock 
is sold. No person can defeat the 
operation of these statutes by the sim­
ple device of withdrawing livestock 
from sale when he discovers that he 

has been caught with stolen property. 
This would defeat the express purpose 
of the statute for in that event every­
one could make an attempt to get by 
and failing, back up and try to dispose 
of stolen property in some other way. 
The state is not so helpless that it 
must stand by while this is done. 

Opinion No. 80. 

Justice Court-J udgment-Re-arrested. 

HELD: A person who has been sen­
tenced in justice court to pay a fine 
only, must be discharged and he may 
not thereafter be re-arrested and com­
pelled to serve time for failure to pay 
the fine. 

Mr. Walter T. Murphy 
County Attorney 
Superior, Montana 

Dear Mr. Murphy: 

June 16, 1939. 

You have submitted the question 
whether a person, who, upon plea of 
guilty in justice court, has been sen­
tenced to pay a fine of $25.00, and 
thereafter released. may afterwards, 
upon failure or refusal to pay such 
fine. be re-arrested and compelled to 
serve in prison one day's imprison­
ment for every two dollars of fine. 

We agree with your poinion that this 
Question must be answered in the 
negative; that there is a distinction be­
tween a judgment for payment of a 
fine and one for the payment of a fine 
and imprisonment, until the fine is 
paid, is recognized by Sections 12329, 
12340 and 12341, R. C. M., 1935. Sec­
tion 12340 reads: 

"If a judgment of acquittal is 
given, or judgment imposing a fine 
only, without imprisonment for non­
payment, and the defendant is not 
detained for any other legal cause, 
he must be discharged as soon as the 
judgment is given." 

Therefore. if the judgment is for 
fine only, the defendant must be dis­
charged as soon as judgment is given 
and he may not thereafter be re­
arrested and required to serve time for 
failure to pay such fine as that was 
not the judgment of the court accord­
ing to the docket entry of judgment. 
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