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for the funding thereof, and shall 
provide by law for the payment 
thereof, including all funded debts 
and obligations, by assessment and 
taxation of ail private property not 
exempt from taxation within the 
limits of the territory over which 
such corporations respectively have 
authority." (Emphasis ours.) 

It is true that the Supreme Court, in 
a case dealing with funding of war
rants, has said that this section is ad
dressed to the legislature and that no 
power, other than the power of public 
opinion, can coerce it. (Edwards v. 
Lewis and Clark County, 53 Mont. 
359, 165 Pac. 297.) While it may be 
true that the legislature may not be 
coerced into activity and be compelled 
to provide for the funding of out
standing warrants, that is all the more 
reason why the legislature cannot dis
obey the express command of the Con
stitution by enacting a law prohibit
ing the county commissioners from 
the levying of taxes to pay the an
ticipated ordinary and necessary ob
ligations of the county. In so doing, 
it is not a case of sanctioned inaction, 
but one of action forbidden by the 
Constitution, which declares that the 
legislature "shall" provide by law for 
the payment of the obligation of a 
county by assessment and taxation of 
public property. Chapter 98 of the 
Laws of 1937, instead of providing for 
the payment of these obligations, as 
commanded by the Constitution, pro
hibits the assessment and taxation of 
private property to pay them. Instead 
of the legislature complying with the 
mandate of the Constitution, it has 
enacted a law which violates the letter 
and the spirit of the constitutional pro
vision. A law which so clearly violates 
the mandate of the Constitution must 
be and is unconstitutional and void. 

Therefore, Chapter 98 of the Laws 
of 1937 is unconstitutional, invalid and 
void in so far as it prohibits the boards 
of county commissioners in fixing 
county budgets to take into considera
tion and add to the budget the amount 
of reasonably anticipated delinquencies 
which will arise in the collection of 
taxes and adding such amount to the 
budget and levying a tax to raise this 
amount of money. 

Naturally, we hesitate in declaring 
law unconstitutonal, but there appears 
to be no alternative when. as here, 

the law prevents the county from pay
ing the obligations which the Consti
tution directs to be paid. These obli
gations, bond issues and the necessary 
and ordinary current obligations of 
the county, must be paid if a county is 
to function. Deferring payment by de
ferring the necessary tax levy only in
creases the tax burden; there is no 
economy in paying interest. Ultimately 
they must be paid or county govern
ment will not continue. Since the pro
vision of the Act referred to violates 
the fundamental law of the state and 
nation. it must fall. 

Opinion No. 70 

Public Welfare-Funds-Transfer 
Board of Examiners, Authority. 

HELD: Transfer of funds from one 
item to another under House Bills 
Nos. 419 and 427 may be made only by 
Board of Examiners. 

May 25, 1939. 

Mr. I. M. Brandjord, Director 
State Department of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

You have called my attention to an 
apparent conflict in the provisions of 
Chapter 129, Laws, 1939. and House 
Bills Nos. 419 and 427, Twenty-sixth 
Legislative Assembly. 

Section V of Part VIII of Chapter 
82, Laws, 1937, as amended by Chap
ter 129, Laws, 1939. provides Ithat 
transfer of funds from one account 
to another may be made by the State 
Board of Public Welfare. 

House Bills Nos. 419 and 427 of the 
Twenty-sixth Legislative Assembly, 
which are the appropriation bills for 
the interim period March 2, 1939, to 
June 30, 1939, and the biennium J.uly 
1, 1939, to June 30, 1941, provide that 
such transfers may be made by the 
State Board of Examiners. 

House Bill No. 419 was approved on 
February 3, 1939, while House Bill 
No. 427 and Chapter 129 were ap
proved on the same day. March 9, 
1939. 

Chapter 129 is a General Act amend
ing various provisions of Chapter 82, 
Laws, 1937, the Public Welfare Act, 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 79 

and deals with the general subject of 
Public Welfare. It is a statute ef
fective from its passage until repealed 
or amended by a subsequent legisla
ture. House Bills Nos. 419 and 427 
are appropriation measures and in so 
far as the provision in question is 
concerned it is a special statute. 

That there is a conflict in these pro
visions is apparent. We must there
fore interpret the provisions in ac
cordance with well established rules of 
statutory construction. Our Supreme 
Court, in the case of Reagan v. Boyd, 
59 Mont. 453, at page 460, has ex
pressed the rule in the following lan
guage: 

"It is the rule of statutory con
struction in force in this state and 
general1y elsewhere that, 'Where 
there is one statute dealing with a 
subject in general and comprehen
sive terms, and another dealing with 
a part of the same subject in a more 
minute and definite way, the two 
should be read together and har
monized, if possible; but to the ex
tent of any necessary repugnancy 
between them, the special will pre
vail over the general statute.''' 
(Citing Stadler v. City of Helena, 
46 Mont. 128, 127 Pac. 454.) 

Continuing the Court quotes the fol-
lowing rule: 

"When the special statute is later, 
it wil1 be regarded as an exception 
to or Qualification of the prior gen
eral one." (Citing other Montana 
cases and cases from several other 
jurisdictions. ) 

The original enactment of Chapter 
82, Laws of 1937, provided for such 
transfers to be made by the Board of 
Examiners. By the amendment of the 
original general statute, it is apparent 
the legislature intended to change this 
provision and transfer this authority 
from the Boanl of Examiners to the 
Board of Public Welfare, as a general 
proposition. However, the legislature 
must have had some purpose in view 
when, after it provided for this change 
by the general amending act (Chapter 
129) it specifically provided that in so 
far as the expenditure of the money 
appropriated for these specific periods, 
such transfers were to be made by 
the Board of Examiners rather than 
the Board of Public Welfare. It is 
also worthy of note here that in both 

House Bill Nos. 419 and 427 the leg
islature provided that no transfers 
were to be made from any other items 
of the appropriation to the account of 
the administrative costs. 

The legislature, being the only body 
having authority to appropriate funds, 
may control the expenditure of such 
funds by providing the conditions 
under which such expenditures may 
be made. It has done so in this in
stance by providing in these two bills 
that in the expenditure of the funds 
of each particular item transfers may 
be made from one to the other "by 
the State Board of Examiners." If 
the legislature desired that as to these 
specific appropriations the right to 
transfer from one item to another 
should be governed by the general 
provision in the amendment to Chap
ter 82, it would not have included the 
specific provision here in issue. By 
omitting such specific provision, Chap
ter 129 would have governed. By like 
reasoning. however, we must conclude 
that by including this specific direc
tion in the appropriation bills, the 
legislature meant that as to the period 
covered by such appropriations the 
general amendment would not apply. 

It is therefore my opinion that no 
transfer of funds provided by House 
Bills Nos. 419 and 427 from one item 
to another may be made except by 
the State Board of Examiners. 

Opinion No. 71 

Public Welfare-Appropriations
Reimbursements. 

HELD: Reimbursements accruing 
prior to July I, 1939, and received by 
the State Department thereafter, as 
well as all reimbursements accruing 
during the biennium beginning July I, 
1939, are appropriated to the use of 
the Department for said biennium, 
under the provisions of Section 5, 
House Bill No. 427. 

May 25, 1939. 

Mr. I. M. Brandjord, Director 
State Department of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

You have requested my opinion as to 
whether or not. under the provisions 
of House Bill No. 427, all reimburse-
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