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Opinion No. 63. 

Hours of Labor-Restaurants-Retail 
Stores Female Employees. 

HELD: 1. Chapter 199, Laws 1939, 
does not modify or repeal Section 3076, 
Revised Codes of Montana, 1935. 

2. The enactment of the amendment 
to Section 4, Article 18, of the Mon
tana Constitution, repealed that part of 
section 3076 permitting employees to 
work ten hours a day on the week pre
ceding Christmas. 

3. Restaurants selling only meals to 
customers are not retail stores as that 
term is used in Section 3073.1, R. C. 
M., 1935. 

4. Chapter 199, Laws 1939, is ap
plicable to managers to the same ex
tent as any other employee. 

Mr. E. C. Burris 
Commissioner of Labor 
State Capitol Building 
Helena, Montana 

My Dear Mr. Burris: 

May 12, 1939. 

You have submitted a request for an 
opinion on the following questions: 

1. Does Chapter 199, Laws of 
1939, repeal that portion of Section 
3076, Revised Codes of Montana, 
1935, relating to restaurant em
ployees? 

Section 1 of Chapter 199, Laws of 
1939, declares that "a period of not 
more than eight hours shall consti
tute a day's work and a period of 
not to exceed forty-eight hours shall 
constitute a week's work for persons 
employed in or about restaurants, 
cafes, lunch counters and other com
mercial eating establishments." Sec
tion 3076, Revised Codes of Mon
tana, 1935, says in part, "No female 
shall be employed in any * * * * 
restaurant in this state for more 
than eight hours in anyone day." 

These two statutes are not so con
flicting that they cannot be reconciled. 
The legislature apparently regarded 
Section 3076 as a special regulation 
enacted to protect the public welfare 
by preventing working conditions 
detrimental to female employees. It 
is applicable to all female employees 
in all branches of industry. Similarly, 

Chapter 199, Laws of 1939, was en
acted to protect the public by regulat
ing the hours of all persons employed 
in restaurants and commercial eating 
establishments. Then, anyone who 
compels a female employee to work 
longer than eight hours in anyone 
day violates both Section 3076 and 
Section 1, Chapter 199, Laws of 1939, 
and the information or complaint could 
charge a violation of either section. 
If he were charged with a violation 
of Section 3076, the penalty imposed 
in case of conviction is prescribed by 
Section 3078, Revised Codes of Mon
tana, 1935. Likewise, if the charge was 
a violation of Chapter 199, Laws of 
1939, the penalty on conviction is pre
scribed by Section 2 of that act. Both 
section 3076 and Chapter 199 are in 
full force and effect. 

2. Is that part of Section 3076, 
Revised Codes of Montana, 1935, 
that provides, "females may be em
ployed in retail stores to work not 
to exceed ten hours in anyone day 
for one week immediately preceding 
Christmas Day" in conflict with 
Section 4, Article XVIII of the 
Montana Constitution. 

All statutes relating to hours of labor 
enacted prior to the passage of the 
Constitutional amendment to Section 
5, Article XVIII of the Montana Con
stitution be construed in the iight of 
the subsequent amendment. This of
fice has held that the passage of the 
amendment to Section 5, Article 
XVIII, Montana Constitution, repealed 
all prior statutes in so far as they pur
ported to permit an employer to re
quire his employees to work for more 
than eight hours. (Vol. 18, Op. of 
Atty. Gen. No. 16.) Then, Section 
3076 must now be read omitting the 
proviso quoted and females may not 
be employed for longer than eight 
hours a day at any time during the 
year. 

3. Are restaurants, cafes, lunch 
counters, and other commercial eat
ing establishments selling only pre
pared food to customers to be re
garded as retail stores? 

I concur with the answer to this . 
question in Volume 15, Opinions of the 
Attorney General, page 406, where it 
was held that a restaurant where no 
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goods or merchandise are sold and 
that the only function was the sale of 
meals to consumer could not be clas
sified as a retail store. N or would 
the fact that cigars and cigarettes are 
sold as an incident to the restaurant 
business be sufficient to classify it as 
a store. But where other merchandise 
is sold, it becomes a store and sub
ject to Section 3073.1, Revised Codes 
of Montana 1935. 

4. Do the provisions of Chapter 
199, Laws of 1939, apply to man
agers of such commercial eating es
tablishments? 

Managers are to be -regarded as em
ployees and are subject to the pro
visions of maximum hour regulation to 
the same extent as any other employee. 

Opinion No. 64. 

Children-Juvenile Delinquents
Commitment. 

HELD: 1. Where juvenile delin
quent was returned from the State In
dustrial School as unmanageable and 
incorrigible, the court cannot sum
marily commit him to the state prison. 

2. A commitment of such juvenile 
delinquent to the state prison must be 
predicated upon conviction of a felony, 
after filing of information. 

May 16, 1939. 

Mr. W. L. Fitzsimmons 
Clerk of the Consolidated Boards 
Helena, Montana 

My Dear Mr. Fitzsimmons: 

You have submitted to this office, the 
question as to whether or not the dis
trict court had jurisdiction to commit 
a person to the state prison, under the 
following facts, to-wit: 

A person was committed to the 
state industrial school January 28, 1939, 
by the district judge, as a juvenile 
delinquent, to be kept until he reached 
the age of twenty-one years, unless 
sooner discharged. On March 6, 1939, 
said person was returned to the county 
where he had been committed for the 
reason that he was incorrigible and un
manageable at said institution. On 

May 9, 1939, he was committed to the 
state prison, to be kept until he reaches 
the age of twenty-one years, unless 
sooner legal\y discharged. 

Section 12497 authorizes the court 
to take other proceedings, and impose 
such penalty as provided by law for 
the offense for which the person had 
been committed, where the person has 
been returned from the state industrial 
school as being incorrigible and un
manageable. 

Generally felonies are punishable by 
imprisonment in the state prison, or 
death, and misdemeanors by fines, or 
imprisonment in the county jail. 

Chapter 1, Vol. 5, R. C. M. 1935; 

State ex rei City of Butte v. Dis
trict Court, 37 Mont. 202. 

Conviction of being a juvenile delin
quent does not constitute conviction of 
a (felony or misdemeanor) crime. 

State ex rei Palagi v. Freeman, et 
aI., 81 Mont. 132; 

State v. Ludwick, 90 Mont. 41. 

Such conviction authorizes commit
ment to the state industrial school 
(Chapter 106, Vol. 5, R. C. M., 1935), 
but not to the county jailor state pri
son. If the person is committed to 
the state prison, after being returned 
from the state industrial school, under 
Section 12497, he must be committed 
after conviction following the filing of 
an information charging a felony, con
tained in said juvenile petition. If a 
misdemeanor, the person may be com
mitted to the county jail. Such pro
ceedings, under an information or com
plaint, are separate and independent 
from the juvenile proceedings. 

To summarily commit said person to 
the state prison without conviction, 
upon an information charging a 
felony, contravenes Section 28, Article 
III of the Constitution prohibiting im
prisonment, except as punishment for 
a crime. 

Under the facts as submitted, the 
district judge in committing said per
son to the state prison acted in excess 
of jurisdiction, and said commitment 
is void. 
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