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Answering the second question, this 
is largely a matter of accounting and 
sueh procedure as suggested, if 
adopted, must be with the consent of 
a majority of the association. No 
member of any fire department is com­
pelled to become a member of the Fire 
Department Relief Association. If he 
then does become a member of the 
association, he does so of his own 
initiative and becomes bound by the 
procedure of the corporation. If he 
sits idly by and does not object, when 
he has a right to object, he is estopped 
from complaining. 

"He who can and does not forbid 
that which is done in his behalf is 
deemed to have bidden it." (Sec­
tion 8748, R. C. M., 1935.) 

Opinion No. 61 

Justice of the Peace-Fines-Crime and 
Criminal Procedure-Courts. 

HELD: A Justice of the Peace or 
Police Judge does not have power to 
defer payment of a fine when once 
imposed or to permit the fine to be 
paid in installments. 

If a defendant has been released in 
order to pay his fine in installments 
over a period of several months, such 
release is without authority of law and 
he may be rearrested and compelled 
to pay the fine or serve time in lieu 
of the payment. 

A Justice of the Peace or Police 
Judge releasing a defendant without 
payment of fine is not liable under his 
bond for the fine imposed. The remedy 
is to rearrest the defendant and com­
pel him to make payment. 

Hon. W. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

May 9, 1939 

You have submitted the following: 

"1. Is a Justice of the Peace or 
Police Judge empowered to defer 
payment of a fine when once im­
posed, or to permit the fine to be 
paid in installments? 

"2. When a fine has been imposed, 
and before the fine is paid, the de-

fendant is released with the under­
standing that the fine is to be paid 
at a later date, or in installments 
over a period of several months, 
who, if anyone, has the authority to 
collect the fine, or the installments, 
in the event the defendant fails to 
pay as arranged? 

"3. Can the defendant be rear­
rested when once released if he fails 
to pay the fine as arranged? 

"4. If a Justice of the Peace, or a 
Police Judge, as the case may be, 
authorizes the release of a defend­
ant without payment of the fine im­
posed, can the Justice or the Police 
Judge be held ~countable under his 
bond for the amount of the fine as­
sessed? If not, what is the rem­
edy?" 

The first question was answered by 
this office in Opinion 407, Volume IS, 
Opinions of the Attorney General, 
page 284. We agree with this opinion. 

There is no statutory authority per­
mitting a justice of the peace or police 
judge to defer payment of a fine when 
once imposed or permit the fine to be 
paid in installments however desirable 
it may be in some cases. The legis­
lature has not seen fit to grant such 
power. They have only such power 
as has been conferred by statute. In­
the opinion referred to, the Attorney 
General said (p. 285): 

"The act of the Justice in releas­
ing the person fined was an act out­
side the law and a plain, arbitrary 
and inexcusable exercise of a power 
for which there is no statutory au­
thority; an attempt on his part to 
nullify the judgment previously ren­
dered." 

We call attention to Sections 12326, 
12329, 12332 and 12341, R. C. M., 1935. 

Since the act of the justice of the 
peace in releasing the person fined, 
without payment of the fine, was with­
out statutory authority, it is a nullity 
and the pe-rson fined may be re­
arrested for the purpose of serving 
time in lieu of payment of fine, if pay­
ment is not made. See Section 
12329 Id. 

We do not think the justice of the 
peace or police judge may be held ac­
countable for the collection_ of the fine 
imposed, since the remedy is to re-
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arrest the person fined and hold him 
in custody as specified in the judg­
ment. See Section 12341 Id. 

Opinion No. 62. 

Public Welfare-Supplementary Aid­
General Relief Funds-Grants 

in Aid. 

HELD: 1. Grants in aid when ap­
propriated by county through adoption 
of emergency budget as provided by 
the Welfare Act, as amended, become 
county funds. 

2. Counties may supplement old age 
assistance and aid to dependent chil­
dren grants from general relief funds. 

Mr. Phil G. Greenan 
County Attorney 
Great Falls, Montana 

Dear Mr. Greenan: 

May 10, 1939. 

You have requested my opinion as to 
whether or not recipients of old age 
assistance and aid to dependent chil­
dren may receive supplementary as­
sistance from the county in view of 
the provisions of subsection (f) of Sec­
tion II, Part II, Chapter 82, Laws 1937. 

You call my attention to the fact 
that because of the recent reductions 
in the payments of old age assistance 
and aid to dependent children of 20% 
from the original grant, which original 
grant was based on need and repre­
sented a minimum sum sufficient to 
maintain the recipient in decency and 
health, the standard of living of such 
recipients has necessarily been low­
ered. 

Subsection (f), supra, provides that 
individuals receiving assistance under 
other parts of this act shall not receive 
supplementary cash assistance from 
state relief funds. 

Prior to the amendments to Section 
IX of Part II, grants in aid from 
state funds could be used only for the 
purposes of general relief, and could 
not be used for medical care, hos­
pitalization or institutional care. How­
ever, by Chapter 129 of the Laws, 1939, 
this section was amended in the fol­
lowing particulars, among others. 

(1) Authorizing these grants in aid 
to be used for "any relief activity law­
fully conducted by the county * * *." 

(2) Authorizing the county to ap­
propriate the grant of state funds "for 
the various classes of expenditures 
from the poor fund for which the grant 
in aid was made by the state depart­
ment. 

(3) Authorizing the county to adopt 
an emergency budget. 

Upon the appropriation of the grant, 
through the adoption of the emergency 
budget, these state funds become 
county funds and if made for general 
relief may be used by the county in 
payment of general relief assistance. 

Under the provisions of the Welfare 
Act (Section IX, Part II), it is the 
legal and financial responsibility of the 
board of county commissioners to pro­
vide adequate relief to persons in need 
of the same according to standards 
established by the state department of 
public welfare and to the extent that 
county funds are available. When 
county funds are exhausted, it then 
becomes the duty of the state to aid 
the county in providing "adequate re­
lief to persons in need." 

In the situation existing at the 
present time, the counties are unable 
to provide for the needy, including old 
age recipients and recipients of aid to 
dependent children whose grants are 
insufficient, and it thus becomes the 
duty of the state to assist. Because 
of lack of state funds to keep up the 
standards of these recipients, their 
grants have been reduced, thus depriv­
ing them of sufficient to maintain them 
in decency and health through this 
form of relief, and it therefore becomes 
the duty of the county to supplement 
their assistance from county funds. 

It is therefore my opinion that under 
the present state of facts the provisions 
of subsection (f) of Section II, Part 
II, do not apply and the county may 
supplement old age assistance and aid 
to needy dependent children grants 
from general relief funds, as budgeted 
by the county, or supplied by the state 
through grants in aid, to the end that 
the recipient may receive sufficient to 
maintain him or her in decency and 
health. 
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