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cial purpose, it does not violate the 
provisions of Sections 34 and 39 of 
Article V, or Section 10 of Article 
XII, of the Constitution, respecting 
state moneys and the appropriation 
thereof. (Barbour v. State Board of 
Education, 92 Mont. 321, 13 Pac. 
(2d) 225; State ex reI. Bickford v. 
Cook, 17 Mont. 529, 43 Pac. 928).' 
(See, also, State ex reI. Blume v. 
State Board of Education, 97 Mont. 
371, 34 Pac. (2d) 515; State ex reI. 
Hawkins v. State Board of Exam­
iners, 97 Mont. 441, 35 Pac. (2d) 
116.)" 

The procedure necessary to re-trans­
fer from the general fund to the dis­
ability and pension fund, as I say, is 
a matter of accounting but I think it 
can easily be handled by an adjusting 
entry. In any event I cannot see that 
it should require legislative action in 
so far as the provisions of Section 34, 
Article V, did not attach. 

Opinion No.5. 

Fish & Game Commission-Powers. 

HELD: The Fish & Game Commis­
sion has power to spend department 
funds in the purchase of lands for wild 
life restoration purposes. 

December 27, 1938. 
Mr. J. A. Weaver 
State Fish and Game Warden 
The Capitol 

Dear Mr. Weaver: 

You have submitted the following: 

"In connection with an acquisition 
of land under the Pittman-Robertson 
Act it is necessary that this depart­
ment secures an opinion from you to 
the effect that this Commission is 
authorized to spend department 
funds for wild-life restoration pur­
poses." 

. Section 3653 R. C. M. 1935 expressly 
provides that the fish and game commis­
sion shall have the following powers: 

" * * * It shall have authority to 
acquire by purchase, condemnation, 
lease, agreement, gift, or devise, 
lands or waters suitable for the pur­
poses hereinafter enumerated, and 

. develop, operate and maintain the 
. same for said purposes: (<i) For fish 

hatcheries, nursery ponds, or game 
farms; (b) Lands or waters suitable 
for game, bird, fish, or fur-bearing 
animal restoration, propagation, or 
protection; (c) For public hunting, 
fishing, or trapping areas to provide 
places where the public may hunt, 
trap, or fish in accordance with the 
provisions of law or the regulations 
of the commission; (d) To extend 
and consolidate by exchange lands 
or waters suitable for the above pur­
poses; (e) To capture, propagate, 
transport, buy, sell, or exchange any 
species of game, bird, fish, fish eggs, 
or fur-bearing animals needed for 
propagation or stocking purposes, or 
to exercise control measures of un­
desirable species. * * *" 
Under authority of this provision 

we do not think there is any question 
but that the commission is authorized 
to spend department funds in the pur­
chase or acquisition of land for wild 
life restoration purposes. 

\ 

Opinion No.6. 

Officers-Sheriffs-Mileage. 

HELD: 1. Sheriffs receive actual 
expenses where prisoners are trans­
ported by railroad or bus to state in­
stitutions. 

2. Sheriffs receive ten cents' per 
mile where prisoners are transported 
by the sheriffs' own automobiles to the 
state institutions. 

3. Sheriffs may use their own auto­
mobiles in transporting prisoners to 
state institutions where railroad and 
bus transportation is not suitable. 

4. Suitability of transportation is 
determined by all the surrounding cir­
cumstances. 

Mr. W. A. Brown 
State Examiner 
Capitol Building 
Helena, Montana 

December 28, 1938. 

My Dear Mr. Brown: 

For your guidance, I am rendering 
for you my opinion on the following 
Questions which have been submitted 
to me by various county officials: 

"What is the mileage rate allowed 
in a case where a car is used to 

cu1046
Text Box

cu1046
Text Box



6 OPINIONS OF THE ATTORNEY GENERAL 

transport a prisoner to the peniten­
tiary?" 

"Would this apply in the case of 
an insane patient going to the state 
hospital and where the county stands 
the expense?" 

Section 4885 provides that "Sheriffs 
delivering prisoners at the state prison, 
or state reform school, or insane per­
sons at the state insane asylum shall 
receive actual expenses necessarily in­
curred in their transportation, which 
shal1 include the expenses of the sher­
iff in going to and returning from such 
institution." 

The above provision applies where 
transportation is had by train or bus. 
If suitable transportation can be had 
by train or bus, the officer must use 
that mode of travel, and wil1 be al10wed 
his actual expenses. (4884.1.) 

As an exception to the provision 
quoted in Section 4885 I find therein 
the following language, "While in 
the discharge of his duties, both 
civil and criminal, except as herein­
before provided, the sheriff shal1 re­
ceive ten cents per mile for each and 
every mile actually and necessarily 
traveled; and for transporting any per­
son by order of court, except as here­
inbefore provided, he shall receive ten 
cents additional per mile, the same to 
be in full for transporting and dieting 
of such person during such transpor­
tation." 

Section 4884.1 allows an officer 
not to exceed seven cents per mile 
where he uses his own automobile, 
"unless otherwise specifically provided 
by law." 

The exception quoted in Section 
4885 refers to the provision "other­
wise specifical1y provided by law," 
found in Section 4884.1, and con­
stitutes the exception to the clause 
"actual expenses" referred to therein. 
Such provision authorizes the sheriff to 
charge ten cents per mile for distance 
necessarily traveled, where he uses his 
own automobile in transporting prison­
ers or patients to said institutions. 

Section 4916, as amended by Chapter 
139 L. 1937 can have no application to 
Section 4885, as it expressly provides 
that it shaH not apply to the delivery 
of prisoners at the state prison or at 
the reform school, or insane persons 
to the state insane asylum for which 
the sheriff shal1 receive the actual ex­
penses incurred as provided by Section 

4885. When the officer travels with 
his own car the ten cents per mile al­
lowance is in lieu of actual expenses, 
and is the equivalent thereto. 

Section 4884.1 provides that in no 
case shall an automobile be used, if 
suitable transportation can be had by 
railroad (or bus). If such transporta­
tion is not suitable the sheriff may use 
his own automobile. 

A determination of the suitability of 
railroad or bus transportation is de­
pendent upon all the surrounding facts 
or circumstances, such as the con­
venience to the officer, the welfare of 
the patient, if being transported to the 
insane asylum, the sheriff's absence 
from the duties of his office, and other 
like facts. See Attorney General's 
Opinion 276, Vol. 17. 

Opinion No.7. 

Counties-Marriage Licenses­
Validity. 

HELD: A marriage license is valid 
only in the county wherein it was ob­
tained. 

Mr. H. B. Landoe 
County Attorney 
Bozeman, Montana 

Dear Mr. Landoe: 

December 29, 1938 

You have asked if a marriage license 
obtained in one county may be used 
in performing a marriage ceremony in 
another county. 

Section 5711, Revised Codes of Mon­
tana, 1935, provides that: 

"Previous to the solemnization of 
any marriage in this state, a license 
for that purpose must be obtained 
from the clerk of the district court 
of the county wherein the marriage 
is to take place." 

The words of the statute are plain 
and unambiguous and can only be in­
terpreted to mean that a license is 
valid only in the county wherein it is 
obtained. 

Opinion No.8. 

State Textbook Commission-Schools 
-Textbooks-Basal Texts. 

HELD: 1. The State Textbook 
Law requirement of a special supple-
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