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"Operating a motor vehicle while 
under the influence of intoxicating 
liquor or narcotic drugs in violation 
of Section 1746.1 of the Revised 
Codes of the State of Montana, 
1935 * * *." 
In construing an act of the Legis

lature, the entire statute must be given 
meaning and words used in their ordi
nary sense. (In Re. Wilson's Estate, 
102 Mont. 178.) This statute is in the 
nature of a penal statute and while the 
common law rule of strict construction 
of penal statutes is no longer the rule 
in this state (Sections 10519, 10520, 
10710, R. C. M. 1935), all uncertain
ties must be resolved in favor of the 
accused (State ex reI. Kurth v. Grinde, 
96 Mont. 608), and the provisions of 
statutes which impose a penalty are 
not to be extended by implication 
(Shubat v. Glacier County, 13 Mont. 
160), even though the spirit of the 
law would indicate the stnct construc
tion of an unambiguous statute should 
be extended. (Cruse v. Fischl, 55 Mont. 
258; State Highway Commission 82 
Mont. 362). Whenever the language 
of a statute is plain, simple, direct 
and unambiguous the clearly expressed 
intent must be given effect (Fergus 
Motor Co. v. Sorenson, 73 Mont. 122; 
State ex rei Dufresne v. Leslie, 100 
Mont. 449), and should be enfor.ced 
according to its clear language (Umt~d 
Missouri River Power Co. v. WIS
consin Bridge and Iron Co. 44 Mont. 
343). 

Chapter 129 was passed' by the 
Twenty-fifth Legislative Assembly at 
a time when both Sections 1741.7 and 
1746.1 were a part of the laws of this 
state. The Supreme Court of Mon
tana has held that the Legislature 
"seems to have recognized a distinc
tion" between the two statutes. Per
haps it is difficult to see why a man 
convicted of driving "while intoxi
cated" under an information based on 
Section 1741.7 should be exempt from 
the provisions of Chapter 129, when a 
person convicted of operating a motor 
vehicle "while in an intoxicated con
dition or under the influence of in
toxicating liquor" under an informa
tion based on Section 1746.1 is sub
ject to the provisions of Chapter 129, 
but under the rules of construction 
above cited I must hold that the Legis
lature has intended a distinction. 

Therefore, it is my opinion that Sec
tion 2, Chapter 129, Laws 1937, is in
applicable to persons who have been 
convicted, plead guilty or forfeited an 
appearance bond for a violation of 
Section 1741.7. 

Opinion No. 58. 

Appropriations-Hail Insurance - Ad
ministration-insufficient Appropria

tion-Emergency. 

HELD: Since the Legislature fixed 
the amount of money to be expended 
for administration of the insurance 
fund in House Bill 337, Laws of 1937, 
the board of examiners may not pro
vide for an additional appropriation in 
case of there being insufficient funds 
for administration purposes, under the 
provisions of Sections 193 or 355 R. 
C. M. 1935. 

In case of insufficient appropriation 
the board of hail insurance may obtain 
permission to make expenditures be
yond the appropriation as provided by 
Section 2, Chapter 40, Laws of 1937. 

Hon. E. K. Bowman 
Chairman, State Board of 

Hail Insurance 
The Capitol 

Dear Mr. Bowman: 

May 5, 1939. 

You have presented facts showing 
that due to the accidental loss of an 
automobile, the current appropriation 
will be insufficient to cover the antici
pated expenditures for the operation 
of the board of hail insurance the bal
ance of the fiscal year, and request my 
opinion as to whether the board of ex
aminers may provide additional reve
nue under Section 335, R. C. M., 1935, 
which provides: 

"The state treasurer shall receive 
all monies paid to him under this 
act and shall place same to the credit 
of a fund to be known as the state 
hail insurance fund and may from 
time to time transfer to the hail in
surance administrative fund such 
sums as the. state board may deem 
necessary and proper to pay the ex
penses of administration together 
with such sums as may be needed 
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to pay all the warrants registered 
against the hail insurance adminis
trative fund, plus the accrued inter
est thereon, and shall payout of such 
funds on warrants drawn by the 
state auditor by order of the state 
board of hail insurance. * * *" 
Section 193 Id., also provides: 

"* * * provided however that 
nothing in this act' contained' shall 
require an appropriation by the 
Legislature for the administering of 
any specific trust fund administered 
by any state board, commission or 
department." 

The Twenty-fifth Legislative As
sembly, Chapter 337, Laws of 1937, 
page 663, made the following ap
propria tion: 

"Board of Hail Insurance. From 
Hail Insurance Administrative Fund. 

"For salaries fixed by law, three 
thousand dollars ($3,000.00); 

"For other salaries and expenses, 
eight thousand nine hundred four
teen dollars ($8,914.00). 

"From Hail Insurance Fund. 

"So much thereof as may be nec
essary to pay all losses and lawful 
claims in compliance with Section 
361, Revised Codes of Montana, 
1935." 

We need not here consider whether 
the hail insurance fund is a trust fund 
so as to come within Section 193, nor 
whether under Section 355, the ap
propriation, if· any, lapsed at the end 
of two years (Section 12, Article XII, 
Montana Constitution) for the reason 
that the Legislature did, by said 
House Bill 337, assume to make an ap
propriation for the expenses of admin
istration of the board of hail insur
ance. By doing so the Legislature 
fixed a limit upon such expenditures. 
This the Legislature had the power 
to do since the hail insurance act is of 
its own creation. The board of hail 
insurance therefore may not expend 
for administrative purposes beyond 
this limit. (Chapter 40, Laws of 1937.) 

We think that the state, having un
dertaken the business of hail insurance, 
it became a function of state govern
ment and the expense of administration 
is one of the ordinary expenses of the 

executive department of the state and 
that therefore the inclusion of such 
appropriation within House Bill 337 
was proper and not in violation of 
Section 33, Article V of the Montana 
Constitution. 

Miller Ins. Agency v. Porter et 
a1., 93 Mont. 567, 570 et seq., 20 Pac. 
(2) 643; 

Compare Volume 15, Opinions of 
Attorney General, 528. 

We call attention, however, to Sec
tion 2, Chapter 40, Laws of 1937, un
der which some relief may be obtained. 

Opinion No. 59. 

Public Officers-Duties - Liabilities
Cities and Towns-City Engineer 

-Water Collector. 

HELD: Although a city ordinance 
makes it the duty of the city engineer 
to collect water revenue, the city hav
ing for many years past not required 
of the city engineer that he discharge 
this function but has appointed a 
cashier or collector of water revenue 
to collect such revenue, there being a 
shortage in water collections made by 
such cashier or collector, neither the 
city engineer nor his bondsmen are 
liable for such shortage on the facts 
presented. 

Hon. W. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown 

May 8, 1939. 

You have submitted the following: 

"Among the city ordinances in 
force in the City of Havre is one 
identified as No. 255 which desig
nates the City Engineer as Super
intendent of Water Works and 
makes said City Engineer respon
sible for the enforcement of said 
ordinance and accountaole for all of 
the general business transacted by 
the Water Department, including 
the receipts. A portion of said ordi
nance has been copied and is at
tached thereto. 

"This ordinance was adopted years 
ago and has never been repealed, 
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