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the state should participate in the 
ben fits of the act. This is particularly 
borne out by the fact that the law
makers recognized the fact that a child 
less than one year of age might be in 
need of assistance and in such case 
they provided that if the child were 
born within the state within one year 
immediately preceding the application 
it would be eligible, providing the 
mother had resided in the state one 
year prior to the birth. 

It would seem, therefore, that, as in 
the case cited supra, the term "imme
diately preceding" as used in this 
statute relating to time has "an elastic 
rather than a precise meaning." 

Under the facts of the case at hand, 
the child was born within the state 
and lived here for three years with its 
parents. Its parent was a bona fide 
resident and presumably had not lost 
such residence. It is therefore my 
opinion that the facts given meet the 
requirements of Section III, Subsec
tion (c), Part IV, Chapter 82, Laws of 
1937, and the child is eligible for Aid 
to Dependent Children assistance. 

Opinion No. 49. 

Banks and Banking-Capital Stock
Preferred Stock, Retirement of. 

HELD: Banks have only such pow
ers as are conferred by statute and the 
articles of agreement. 

Preferred stock can be retired only 
in the manner provided by statute and 
the articles of agreement. 

April 19, 1939. 
Hon. W. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have submitted the question 
whether a state bank which has a 
capital stock of $35,000, of which 
$15,000 is preferred stock, divided into 
200 shares of the par value of $75.00 
each, and $20,000 is common stock di
vided into 200 shares of the par value 
of $100.00 each, may retire twenty
four (24) shares of its preferred stock 
by having the bank, by resolution, pro
vide a "reserve for dividends payable 
in comomn stock" of $1,800, but that 

no shares, either common or preferred 
be issued, in which event the amount 
of outstanding stock of the bank would 
be 33,200 instead of 35,000, as provided 
for in the articles of incorporation. 

We do not find the suggested pro
cedure authorized by statute or the 
articles of agreement. In the absence 
of such authority, we are of the opin
ion that it cannot be done for the rea
son that a bank corporation has only 
such powers as may be granted by 
statute and its articles of agreement. 
The articles of agreement, as amended, 
provide Article 6, Section 10, for the 
decrease of the capital stock. If that 
is what is sought, we think the 
procedure there outlined should be fol
lowed. 

Opinion No. SO. 

Taxation-Personal Property-Assess
ment, Place of-Wheat Mortgaged 

to Commodity Credit Cor
poration. 

HELD: Wheat on which the Com
modity Credit Corporation has made 
a loan is taxable in the county in 
which the farmer or owner resides. 

Wheat on which the Commodity 
Credit Corporation has made a loan, 
is mortgaged property, the title re
maining in the farmer or borrower and 
is assessable and taxable to the farmer 
in the absence of Act of Congress 
exempting it. 

The tax on wheat on which the 
Commodity Credit Corporation made 
a loan is a lien on the real property 
and on the other personal property be
longing to the owner; such tax can
not operate to deprive the Commodity 
Credit Corporation of its lien. 

April 21, 1939. 
State Board of Equalization 
Helena, Montana 

Gentlemen: 

I have your request for an opInIOn 
with reference to the taxing of wheat 
on which the Commodity Credit Cor
poration has made loans to farmers, 
and in connection with this request 
you have submitted the following ques
tions: 

1. For the purpose of assessment, 
does wheat on which the above cor
poration has made a loan differ in 
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any respect from other personal 
property pledged or mortgaged as 
security for a loan? 

2. Does any Act of Congress, 
passed with respect to such loans, 
prohibit the taxing of the wheat as 
property of the producer? 

3. If taxable, is the wheat to be 
assessed to the owner in his home 
county or in the county, city and 
school district in which it is found 
on the assessment date? 

4. If taxable to a producer who 
does not own real property sufficient 
to insure the payment of the tax, 
what method of collection may be 
employed by the county officers? 

5. If the wheat is not assessable 
at the domicile of the producer by 
reason of removal from the county 
(at the instance of the corporation 
or otherwise) can the local assessor 
assess the storage tickets as solvent 
credits? 

The Commodity Credit Corporation 
was organized under the laws of the 
State of Delaware ?n October 17, 1933, 
pursuant to executIve order. Congress 
by act continued its existence as an 
agency of the United States govern
ment until April I, 1937; Section 7 of 
Chapter 2, Part 1 of Volume 49, Stat
utes at Large, page 4 (Public No.1). 
On January 26, 1937, Congress by 
amendment extended the life of this 
corporation until the close of business 
on June 3D, 1939; Volume SO, Part I, 
Statutes at Large, page 5 (Public 
No.2). 

By Subdivision B of Section 1302 
Title 7, U. S. C. A., the Secretary of 
Agriculture was authorized to make 
loans to producers of wheat in cer
tain circumstances through the Com
modity Credit Corporation. By this 
Act, the terms and conditions of the 
loans are to be fixed by the Secretary 
of Agriculture, subject to the approval 
of the President and the Commodity 
Credit Corporation. 

It will be noted that in the Act of 
Congress extending the life of the 
Commodity Credit Corporation it was 
declared to be an agency of the United 
States. 

The Commodity Credit Corporation 
has made loans to farmers on wheat 
under two different agreements. Their 
Form A is used where the wheat is 
stored on the farm and their Form B 

is used where the wheat has been 
stored in the elevator, a public ware
house. The Form A contains a note 
in ordinary form, payable to the Com
modity Credit Corporation. Below 
this is a document designated as a 
chattel mortgage. It provides that the 
producer "hereby sells, assigns, mort
gages and jor hypothecates to the 
Commodity Credit Corporation as col
lateral security for the payment of the 
indebtedness as evidenced by the above 
note, the wheat described and iden
tified in the schedule below." This 
document contains numerous pro
visions under the terms of which the 
corporation is authorized, after the 
maturity of the note, to sell the wheat, 
retain the amount of the loan and ex
penses, and any surplus remaining is 
payable to the farmer. This instru
ment is acknowledged, contains a 
mortgagee's affidavit" of good faith and 
a mortgagor's affidavit of good faith 
and receipt of copy of the document. 

The Form B contains the same form 
of note and below that is what is called 
a loan agreement. It contains the same 
form with reference to the contract as 
is quoted above from Form A. It con
tains a schedule of warehouse receipts 
and provides that after the maturity 
the Commodity Credit Corporation 
may sell and retain the proceeds and 
account for the surplus remaining, if 
any, to the owner of the same as in 
Form A. In Form B the commodity 
Credit Corporation is described as a 
government agency. 

By the provisions of Section 2 of 
Article XII of the Constitution, mort
gages of record upon real or personal 
property may be exempt from taxation. 
The Legislature, pursuant to this con
stitutional authority, has exempted 
mortgages of record upon real and 
personal property from taxation. (Sec
tion 1998, Revised Codes.) By the 
same constitutional provision and the 
same section of the statutes, the prop
erty of the United States is exempt 
from taxation. 

Congress has passed no act prohibit
ing the taxing of this wheat, nor any 
special law relating to the taxation of 
this wheat.' 

These two agreements, Forms A and 
B, are nothing more than chattel mort
gages on the wheat. Form A declares 
on its face that it is a chattel mortgage 
and Form B, while it is called a loan 
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agreement, by its terms it creates a 
lien on the wheat for the security of 
the payment of a debt. The farmer 
who signs either of these instruments 
has a right to the surplus remaining 
on the sale of the wheat and 'con
sequently it cannot be said that by 
either of these instruments the ab
solute title of the wheat has passed to 
the Commodity Credit Corporation. 
Our Supreme Court has held that any 
device by which the property of a per
son is to be held as security for a debt 
is a chattel mortgage. The following 
cases illustrate the application of this 
rule to various sets of facts: 

Brown v. Federal Surety Com
pany, 91 Mont. 389, 8 Pac. (2) 647; 

First National Bank v. Marlow, 71 
Mont. 461, 230 Pac. 374; 

Crone v. Occident Elevator Com
pany, 70 Mont. 211, 224 Pac. 659; 

Barth v. Ely, 85 Mont. 310, 278 
Pac. 1002. 

Therefore, it is my opinion that for 
the purposes of assessment the wheat 
on which the Commodity Credit Cor
poration has a mortgage shall be as
sessed to the owner of the wheat who 
has pledged or mortgaged it as a se
curity for a loan and that no Act of 
Congress prohibits the assessment of 
the property to the farmers. In other 
words, this wheat will be assessed in 
the same manner it would be assessed 
as if a bank or individual held the 
mortgage or loan agreement. 

The Montana Supreme Court, before 
the enactment by the Legislature of 
the migratory stock law, held, as to 
livestock, that it was to be assessed in 
the county where the owner resided 
and had his place of business, even if 
the livestock was at the assessment 
time in another county (Floweree Cat
tle Company v. Lewis and Clark Coun
ty, 33 Mont. 32.) Section 2016 of the 
Code provides that personal property 
belonging to the business of a mer
chant or manufacturer must be listed 
in the county or district where his 
business is carried on. Section 2016 
provides that the personal property of 
express, transportation and stage com
panies, steam boats, vessels and other 
water craft must be listed and assessed 
in the county, town or district where 
such property is usually kept. Section 
2018 provides that the personal prop-

erty and franchises of gas and water 
companies must be listed and assessed 
in the county, town or district where 
the principal works are located. Sec
tion 2069, which relates to the assess
ment of migratory livestock, declares 
that livestock, where they are absent 
from the home county to be fed in 
feeding pens or enclosures, that they 
are to be taxed in the home county. 

These sections to which I have re
ferred are only of interest to the extent 
that they declare and indicate the pol
icy of our law as declared by the 
Legislature. In fact, it was the con
clusion of our Supreme Court in the 
Floweree case that these sections did 
so declare the policy of our law. As 
was pointed out in that case, if per
sonal property was to be assessed in 
the county where it chanced to be on 
the first Monday of March, rather than 
at the county or district in which its 
owner resided, confusion would result 
as persons living in counties having 
high tax levies would move their prop
erty over the line for the time being 
into the counties having low tax levies. 
The same would be true with reference 
to school districts, cities and towns. 
Personal property would migrate prior 
to the first Monday of March in many 
instances into low tax levy districts or 
counties. 

Section 2247 contains one sentence, 
which, standing alone, would indicate 
that personal property was to be as
sessed wherever found on the first 
Monday of March. However, a care
ful reading of the section demonstrates 
that it relates, in speaking of the place 
where personal property shall be as
sessed, only to that personal property 
which has no known owner. 

Section 2003 Id., provides that a tax
payer shall make a statement setting 
forth all the real and personal property 
owned by him and showing "all prop
erty belonging to, claimed by, or in 
the possession or under the control 
or management of such person." See 
also Section 2010 Id. Moreover, we 
are advised that it has been the prac
tice in years past to assess grain to 
the grower in the county where the 
grain was produced and the storage 
tickets held, regardless of the fact that 
the grain may have been shipped from 
the local elevator where originally 
stored to larger grain warehouses in 
the larger cities. We think this prac-
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tice more just to the farmer, as the tax 
may then be made on the basis of levy 
in his own county rather than on the 
usually much higher levy in the county 
of the terminal elevator to which his 
grain may be shipped for the conve
nience of the warehousemen. It is 
also, as we have shown, in line with 
the policy of our law. 

Taxes are levied upon persons and 
not upon property. It is the person 
who is taxed. The property which the 
person owns is used to determine the 
amount of the tax the taxpayer shall 
pay. It is the person who, after all, 
pays the tax. The person is liable for 
the tax. 

Christofferson v. Chouteau County, 
105 Mont. 577, 74 Pac. (2) 427; 

Ford Motor Company v. Linnane, 
102 Mont. 325, 57 Pac. (2) 803; 

Hale v. County Treasurer, 82 
Mont. 98, 265 Pac. 6; 

Hilger v. 'Moore, 56 Mont. 146, 
182 Pac. 477; 

State v. Camp Sing, 18 Mont. 128, 
44 Pac. 516. 

It is my opinion, therefore, that this 
wheat, regardless of where it may be 
now stored, if it is stored within the 
state, must be assessed in the home 
county and school district where the 
farmer who owns it resides. 

Subdivision A of Section 2153 of our 
Codes, as amended by Chapter 97 of 
the Laws of 1937, declares that every 
tax due upon personal property is a 
prior lien upon any or all of such per
sonal property, which lien shall have 
precedence over any other lien, claim 
or demand. Where the tax is levied 
for wheat in storage. if the taxpayer 
owns real estate, it will be a lien upon 
his real estate, as provided by Sub
division B of the section, and if he 
owns other personal property, it will 
be a lien upon that personal property. 
However, since Congress has declared 
that the Commodity Credit Corpora
tion is an agency of the United Sates 
and property of the United States is 
exempt by statute and Constitution of 
our state, the lien for the personal 
property on the wheat cannot take 
preference over the lien of the Com
modity Credit Corporation, as that 
would permit the taxing of property of 

an agency of the United States, which 
cannot be done. 

Santa Rita Oil and Gas Company 
v. State Board of Equalization, 101 
Mont. 268, 54 Pac. (2) 117. 

Opinion No.5!. 

Courts-Justice' and District Courts
Jurors, Compensation of. 

HELD: In courts not of record, 
such as Justice Courts, only those 
jurors who actually serve are entitled 
to per diem of $1.50. 

April 21, 1939. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Mr. Anderson: 

Your letter of April 8, submits two 
questions, as follows: 

"1. Would those who are excused 
and are disqualified be entitled to 
the per diem fee of $1.50? 

"2. Also, would those who are 
never reached in the examination, 
but who have appeared under the 
subpoena and excused after a jury 
is selected, be entitled to the $1.50 
fee?" 

These questions, of course, refer to 
jurors subpoenaed for service in the 
justice courts or the courts not of rec
ord. 

Since the right of jurors to compen
sation is purely statutory (35 C. J. 
310), we must look to our statutes for 
an answer to the questions, and since 
the two questions are so closely re
lated, I think that a general discussion 
will answer both interrogatories. 

Section 4395, R. C. M., 1935 refers 
exclusively to jurors in courts not of 
record, while Section 4933 is a general 
statute and refers to matters pertaining 
to courts of record. I might say that 
Section 4933 is not as clear as we 
would like to have it, but reading it 
together with the general practice in 
courts not of record, and comparing 
the practice with that of courts of rec
ord, I feel that ·we can get a proper 
interpretation of the law and convince 
ourselves as to the intention of the 
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