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businesses and occupations were li
censed under said Article II, Chapter 
XIII and the procedure for collection 
of the license tax is found in Article 
1. It was the duty of the county clerk 
to print and prepare the licenses and 
deliver them to the county treasurer 
who collected the license money. All 
money collected for such licenses was 
paid into the county treasury, 75% 
for the use of the county and 25% 
to be paid over to the state treasurer 
for the use of the state. (Section 4050, 
Pol. Code, 1895.) 

Chapter XIII of Part III, Title XII 
of the Political Code was carried into 
the Revised Codes of Montana, 1907, as 
Sections 2746-2780, and Section 4050, 
Pol. Code of 1895, as amended by 
Chapter 67, Laws of 1905, (erroneous
ly cited as Chapter 76, Laws of 1905, in 
the History to Section 2420, Revised 
Codes of Montana, 1935), became Sec
tion 2756, Revised Codes of Montana, 
1907. The only change was in the 
proportion of the money that was to 
go to the county and to the state. The 
section was again amended by Chapter 
54, Laws of 1921, and appears as Sec
tion 2420, in R. C. M., 1935. It is ap
parent from this short history that 
Chapter 220 of the Political Code of 
1935, entitled "General Provisions con
cerning Licenses" governs Section 
2438 that is before us, and when the 
word "Chapter" is used in Section 
2410-2420, Revised Codes of Montana, 
1935, it refers to Chapter XIII of Part 
III, Title XII of the Political Code of 
1895, and not merely to the sections 
under said Chapter 220. 

Then the procedure for the collec
tion and distribution of the license tax 
provided by Section 2438 is found in 
Section 2410, et seq. 

It is the duty of of the county clerk 
to prepare blank licenses for the coun
ty treasurer and after affixing his 
official seal thereto deliver them to the 
county treasurer, (Section 2410). Be
fore the commencement of any busi
ness to be licensed, including the keep
ing of a skating rink, a license must 
be obtained from the county treasurer, 
(Section 2413) and it is the duty of the 
county treasurer to make diligent in
quiry as to all persons liable for such 
license tax. (Section 2415.) The li
cense tax 50 collected is to be paid 
into the county treasury and it is the 
duty of the county treasurer to retain 

50% for the use of the county and to 
pay 45% of the money collected to the 
state treasurer for the use of the gen
eral fund and 5% to the state treasurer 
for the use of the state bounty fund. 
(2420.) On failure of a person re
quired to be licensed to take out such 
license, the county attorney is directed 
to bring suit for recovery by Section 
2414. 

You have also inquired as to the 
right of the city to license a skating 
rink. Section 2413 provides: 

"* * * No license issued under this 
chapter authorizes any person to 
carryon any business within the 
limits of any incorporated city or 
town having power by its charter 
to· impose or levy city or town li
cense taxes, unless such person, in 
addition to the license provided by 
this chapter, also procures the license 
required by the ordinance or orders 
of such city or town." 

So that the city is authorized to levy 
such license tax as it sees fit in addition 
to that levied by Section 2438, and the 
proceeds from such license are to be 
paid into the city treasury and into 
the funds provided by law. 

Opinion No. 43. 

Livestock - State Livestock - Inspec
tion-Movement of Livestock From 
One County to Another-Statutes 
-Construction-Section 3324 as 

Amended by Chapter 85, 
Laws of 1939. 

HELD: Section 3324 as amended 
by Chapter 85, Laws of 1939, provid
ing for the inspection of livestock 
when moved from one county to an
other does not apply to livestock 
owned by the state for the reason that 
the state is not within the purview of 
the statute. 

April 7, 1939. 
Mr. Paul Raftery 
Secretary, Montana Livestock 

Commission 
The Capitol 

Dear Mr. Raftery: 

At the request of the Agricultural 
College at Bozeman, you have submit
ted for my opinion the question 
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whether livestock owned by the state 
and kept at the various experimental 
stations may be transported from a 
station to a sub-station, or from one 
county to another for range purposes, 
there being no change of ownership, 
without inspection at the point of 
origin, and whether the livestock com
mission may issue a permit to trans
port such livestock. 

Section 3324, R. C. M., 1935, as 
amended by Chapter 85, Laws of 1939, 
provides for the inspection of livestock 
when moved from one county to an
other by any person, association or 
corporation. This section contains the 
proviso: 

"Provided, however, that the pro
visions of this Act shall not apply 
to the said stock when driven by the 
owner from one county to another 
for the purpose of pasturing, feed
ing or changing the range thereof, 
nor to any stock so removed or 
taken from one county to another 
by any person, association or cor
poration when such stock is used in 
the ordinary conduct of his or its 
business and such person, associa
tion or corporation has been the 
owner of said stock to be removed 
for at least three months." 

This exception clearly covers live
stock moved for the purpose stated 
above; moreover, this section does not 
apply to livestock owned by the state 
for the reason that the state is not 
within the purview of the statute. 

In 15 C. J. 1103, Section 653, it is 
stated: 

"The state and its agencies are not 
to be considered as within the pur
view of a statute, however general 
and comprehensive the language of 
such act may be, unless an intention 
to include them is clearly manifest, 
as where they are expressly named 
therein, or included by necessary im
plication." 

Moreover, since Section 3324, as 
amended, and related sections were en
acted primarily to prevent theft of live
stock, and the state canot commit a 
crime against itself, there is no reason 
for its application to the state. 

~, . Opinion No. 44. 

Offices and Officers-County Treas
urer, Term of Office. 

HELD: All county treasurers 
elected at the general election Novem
ber 8, 1938, are entitled to a four-year 
term, beginning March 6, 1939, and 
are ineligible to re-election for the 
succeeding term. 

Mr. Norman Storbeck 
Clerk and Recorder 
Malta, Montana 

Dear Sir: 

April 7, 1939. 

Your letter addressed to the secre
tary of state has been referred to this 
office with the request that a reply be 
sent directly to you. 

You have called attention to the 
amendment to Section 5, Article XVI 
of the Constitution of Montana, in
creasing the terms of county officers 
from two to four years and say: "Our 
county treasurer has served one term 
already. Will he be entitled to a four
year term from the first day of March, 
1939?" 

Inasmuch as this question is of im
portance to many county treasurers in 
all parts of the state, I am treating this 
letter as if it had been a request for 
a formal opinion and this ruling will 
be authority for all county clerks and 
recorders faced with the problem about 
which you have asked. 

Prior to November 8, 1938, Section 
5 of Article XVI of the Constitution 
of Montana read in part as follows: 

"There shall be elected in each 
county the following county officers: 

"* * * one treasurer, who shall 
be collector of the taxes, provided, 
that no person shall hold the office 
of county treasurer for more than 
two consecutive terms. * * * Per
sons elected to the different offices 
named in this section shall hold 
their respective offices for the term 
of two (2) years, and until their suc
cessors are elected and qualified." 

At all times prior to November 8, 
1938, any person otherwise qualified 
who had served one term as a county 
treasurer was eligible to run for elec
tion to a second term and if elected 
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